UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

2
3 WESTERN DIVISION
4 S
5 HONORABLE MANUEL L. REAL, JUDGE PRESIDING
6 -
7 UNITED STATES OF AMERICA, etal., )

)
8 Plaintifts, ) NO. CV 90-3122-R

)
9 s )

)
10 MONTROSE CHEMICAL CORPORATION )

OF CALIFORNIA, et al., )
11 )
Defendants. )

12 )

)

13 AND RELATED COUNTERCLAIMS, )
CROSS-CLAIMS AND THIRD-PARTY )

14 ACTIONS )
)
15
16
17
REPORTER'S TRANSCRIPT OF PROCEEDINGS
18
Los Angeles, California
19
Tuesday, October 17, 2000
20
21
22
Volume 1 LEONORE A. LeBLANC, CSR 2525
23 Official Reporter
Pgs.1-110 455 United States Courthouse
24 312 North Spring Street
Los Angeles, California 90012
25 (213) 617-3071

(213) 894-6603

ED_006389_00005673-00001



O O R S

N =t

(O8]

10

11

12

13

14

15

16

17

18

19

20

APPEARANCES:
For the Plamtiff United States of America:

LOIS SCHIFFER

Assistant Attorney General

Environment & Natural Resources Division
United States Department of Justice

STEVEN O'ROURKE, Trial Attorney
MICHAEL McNULTY

Environmental Enforcement Section
Environment & Natural Resources Division
United States Department of Justice

P.O. Box 7611

Washington, D.C. 20044

(202) 514-2779

H. MICHAEL SEMLER, Senior Trial Counsel
Environmental Defense Section

Environment & Natural Resources Division
United States Department of Justice

601 D Street, N.-W_, Room 8116
Washington, D.C. 20004

(202) 514-1542

For Plamntiff and Counterdefendant State of

California, et al.:

BILL LOCKYER
Attorney General of the State of California
RICHARD M. FRANK
Chief Assistant Attorney General
JOHN A. SAURENMAN
Deputy Attorney General
300 South Spring Street, Suite 500
Los Angeles, California 90013
(213) 897-2702

ED_006389_00005673-00002



21

22

23

IRELL & MANELLA
Attorneys at Law
By: LAYN R. PHILLIPS
1800 Avenue of the Stars, Suite 900
Los Angeles, California 90067-4276
(310) 277-1010

Page 3

1 APPEARANCES (Continued):

2

3

10

11

12

13

14

15

16

17

18

19

For the Defendant Chris-Craft Industries:

SKADDEN, ARPS, SLATE, MEAGHER & FLOM
Attorneys at Law

By: PETER SIMSHAUSER

300 South Grand Avenue

Los Angeles, California 90071-3144

(213) 687-5000

By: JOSE R. ALLEN

Four Embarcadero Center

San Francisco, California 94111
(415) 984-6400

For Defendant, Counterclaimant and Cross-Claimant
Montrose Chemical Corporation of California:

LATHAM & WATKINS
Attorneys at Law
By: KARL S.LYTZ
505 Montgomery Street, Suite 1900
San Francisco, California 94111-2562
(415) 391-0600

For Defendants, Counterclaimant and Cross-Claimants
Atkemis Thirty-Seven, Inc., Aventis CropScience
USA Inc.:

ROPES & GRAY
Attorneys at Law
By: PAUL B. GALVANI
HARVEY J. WOLKOFF
One International Place
Boston, Massachusetts 02110-2624
(617) 951-7000

ED_006389_00005673-00003



20

Page 4
1 INDE X - Volume 1
2 PROCEEDINGS Page
3 Opening Statements:
4  ByMr. ORourke.........ooooocee 12
S ByMr Wolkoff..............co 24
6 ByMr Allen.......cocooeniiinnnn. 54, 82
7  ByMr Semler............. 62
8 By Mr. Phillips.....ccccooeiiiinn. 65
9 Motion by Mr. Phillips.........ccccoocooei. 85

10

11

12

13

14

15

16

17

18

19

20

PLAINTIFF'S WITNESSES DIRECT CROSS REDIRECT RECROSS

SIMANONOK, Steven

JOINT EXHIBITS

4051

4069

4386

4079

4094

97

92

91

97

95

90 100

FOR IDENTIFICATION
100
100
100
100

100

Page 5

IN EVIDENCE

ED_006389_00005673-00004



LOS ANGELES, CALIFORNIA; TUESDAY, OCTOBER 17, 2000; 9:00 AM
THE CLERK: Item Number 1, CV 90-3122, United

States of America, et al. vs. Montrose Chemical, et al.
Counsel, your appearances, please. Counsel just

stand and make your appearances.
MR. O'ROURKE: Your Honor, I'm Steve O'Rourke for

9 the United States as plaintiff.

10 MR. McNULTY: Mike McNulty for the United States,

11 the plaintiff.

12 MS. BYRD: Christine Byrd of Irell & Manella for

13 counterdefendant State of California.

14 MR. PHILLIPS: Layn Phillips, Irell & Manella for

15 counterdefendant State of California.

16 MR. SEMLER: Good morning, your Honor. Michael

17 Semler for the United States regarding the counterclaims.

18 MR. SAURENMAN: John Saurenman, State of

19 California.

20 MR. KUSHNER: Adam Kushner, Department of Justice,

21 your Honor.

22 MS. HURLEY: Ann Hurley, Department of Justice,

23 your Honor.

24 MR. HEMBACHER: Brian Hembacher, State of

25 California, Attorney General's Office.

00 ~1 O W b L D ==
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1 MR. KLOTZ: Robert Klotz, United States,

2 plaintiff.

3 MS. COX: Jackie Cox for the Department of

4 Justice, your Honor.

5 MR. MUELLER: John Mueller for the United States,
6 your Honor.

7 MR. SPECTOR: Jeffrey Spector for the United

8 States.

9 MS. GILLESPIE: Amy Gillespie for the United
10 States.

11 MR. LYONS: John Lyons for the United States.
12 MS. OSINOFF: Joanne Osinoff for --

13 THE REPORTER: Ican't hear.

14 MS. OSINOFF: Assistant United States Attorney
15 Joanne Osinoff.

16 MS. SLIFKIN: Clara Slifkin for the State of

17 California.

ED_006389_00005673-00005



18 MR. WOLKOFF: Good morning, your Honor. My name
19 is Harvey Wolkoff. I'm counsel for two of the defendants
20 here, Aventis CropScience USA and Atkemis Thirty-Seven.

21 MR. GALVANI: Paul Galvani, also of Ropes & Gray
22 for the same two defendants.
23 MR. ALLEN: Good morning, your Honor. Jose Allen

24 of Skadden, Arps on behalf of defendant Chris-Craft
25 Industries in this action.

Page 7
1 MR. SIMSHAUSER: Good morning, your Honor. Peter
2 Simshauser of Skadden, Arps for Chris-Craft.
3 MR. LYTZ: Your Honor, Karl Lytz on behalf of
4 Montrose Chemical Corporation of California.
5 MR. SINGARELLA: Good morning, your Honor. Paul

6 Singarella with Latham & Watkins on behalf of Montrose

7 Chemical Corporation of California.

8 MR. RAUSHENBUSH: Good morning, your Honor. Rich
9 Raushenbush of Latham & Watkins on behalf of Montrose

10 Chemical Corporation of California.

11 MR. LERMAN: Good morning, your Honor. Cary

12 Lerman of Monger, Tolles & Olson on behalf of Aventis

13 CropScience USA and Atkemis Thirty-Seven.

14 THE COURT: All right.

15 MR. CARROLL: Good morning, John Francis Carroll,
16 special master. The parties would like to put a partial

17 settlement on the record, and I would ask that

18 Mr. Raushenbush and Mr. Klotz come to the lectern.

19 MR. KLOTZ: Good morning, your Honor. Robert

20 Klotz for the United States.

21 MR. RAUSHENBUSH: Good morning, your Honor.
22 Richard Raushenbush for Montrose Chemical.

23 MR. KLOTZ: We wanted to give you notice that the
24 parties have reached an agreement in principle that now

25 encompasses, not just a few key terms, but we think the

Page 8

actual language of the consent decree. The agreement is, of
course, subject to approval by the Assistant Attorney
General, and our plan today is to prepare the final
document, have both sides review it, get it out for

signature as soon as possible today, and, with luck, present
or lodge the proposed consent decree with you tomorrow or
possibly the next day.

~1 O B L N
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8 The settlement covers what we've referred to as

9 EPA's onshore past costs and past costs for the Department

10 of Toxic Substances Control.

11 MR. RAUSHENBUSH: That's correct, your Honor, and,
12 along with that, we will be filing a stipulation about

13 withdrawing certain written narratives that are now mooted

14 by the settlement.

15 MR. KLOTZ: Thank you, your Honor.

16 THE COURT: All right.

17 The Government wish to make an opening statement?
18 MR. McNULTY: Your Honor, we had some procedural

19 questions to try to make things go as smoothly as possible.
20 Do you mind if we ask a couple of those first?

21 THE COURT: Sure.

22 MR. McNULTY: Your Honor, we have in the event
23 that things don't go exactly our way, some proffer

24 witnesses. We have them here. Their witness statements
25 have been submitted to the Court. 1 don't know exactly how
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1 you'd like us to handle those. We're prepared to do them in
2 the course of the trial and proffer their testimony at that

3 time, or we can proffer their testimony now, if you're

4 prepared to rule on that.

5 THE COURT: Well, I have not read the proposed

6 witness list, and I don't know who actually was being

7 called. You can call the witness and give me the witness

8 statement, and, as the witness is reading it into the

9 record, we can then take care of it and the

10 cross-examination of it might be available to the defendants
11 for that purpose.

12 MR. McNULTY: Yes, sir. Secondly, in our last

13 meeting I asked a question about whether we would have the
14 twenty to forty minutes to allow the witness to introduce

15 himself to you or herself to you, and highlight their

16 testimony. Have you made a decision on that?

17 THE COURT: Twenty to forty minutes to introduce
18 themselves?
19 MR. McNULTY: No, twenty -- In the order that we

20 talked about there was up to twenty minutes for the fact

21 witnesses and up to forty minutes for the experts. In that

22 period of time they would show demonstratives, and it would
23 be a highlight of their testimony.

24 THE COURT: That's all right. 1 have no problem.

25 MR. McNULTY: And on exhibited objections, as we

ED_006389_00005673-00007



Page 10

I introduce exhibits, we'll just deal with the objections at
2 the time?

3 THE COURT: Yes, that's right.

4 MR. McNULTY: That's all I have. Thank you, your
5 Honor.

6 MR. GALVANI: Your Honor, I would just raise one

7 matter. There was a motion in limine with respect to the

8 Department of Justice costs, and your Honor instructed the
9 parties to submit audits covering the last quarter, and 1

10 don't know whether you wanted to deal with that before we

11 begin.

12 THE COURT: No. When it comes up, we'll deal with
13 it.

14 MR. GALVANI: All right.

15 MR. PHILLIPS: Your Honor, also on behalf of the

16 counterdefendant State of California, the Court indicated at
17 the last hearing and, as the Court is aware, there is a

18 motion in limine by the counterdefendant State of California
19 on the one remaining breach of trust counterclaim. It's a

20 motion to exclude evidence unrelated to DDT, since the only
21 natural resource damage in the case are DDT, and since the
22 Court has ruled that the injuries that have been suffered by
23 the fish and birds are DDT related. We have that motion in
24 limine pending as well as the motion in limine pending with
25 respect to regulatory conduct.

Page 11

THE COURT: All right. All right, do you want to
call a witness or do you want to make your opening
statement?

MR. O'ROURKE: The plaintifts would like to make
an opening statement, your Honor.

My name is Steve O'Rourke. I'm testifying, or
speaking on behalf of the United States, and with
Mr. Saurenman's permission, I'm also speaking on behalf of
9 State today for the plaintiffs. And the State and Federal
10 counterdefendants will give separate statements, if they
11 choose to. I'm not speaking on their behalf.

12 Your Honor, there are two claims in the complaint
13 from the plaintifts' point of view. The first claim is for

14 damages. I'll discuss that first.

15 The Court's already found much of what we need to

O ~J v kW=
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16 prove to prevail on this first claim for relief. You've

17 already ruled that there were releases of DDT from the

18 Montrose plant to the ocean, and you've already ruled that
19 there are injuries to natural resources, birds and fish,

20 that live in the ocean or on the Channel Islands, and that
21 those injuries resulted from DDT. So that the question for
22 the trial is did the Montrose releases of DDT to the ocean
23 substantially cause the injuries to natural resources

24 resulting from DDT that you've already found. It's just

25 that one little central link that we're going to try to

Page 12

1 prove up in the trial.

2 We plan to do that using fact witnesses first and

3 moving in the expert witnesses second, generally speaking.

4 The fact witnesses are largely people who know about the

5 Montrose plant and how it operated and about the releases.

6 There were too many pathways of release from the plant to

7 the ocean environment. One was direct ocean dumping. The
8 waste was shipped by barge out towards Catalina and dumped.
9 And number two was through the sewer system --

10 you've already found that these were releases through the

11 sewer system occurred out to the ocean from 1947 to 1970.

12 And we're going to put on former employees of the

13 plant that talk about how the plant worked, people who

14 worked at or still work at the County Sewer System to talk

15 about how much DDT flowed through. And what this is all
16 going to show you -- and summation documents and exhibits --
17 and what this is all going to show is that large amounts of

18 DDT were released to the environment, not just small amounts
19 of DDT released. And as a result of those large releases,

20 there was injury.

21 To connect the releases to the injured species,

22 we're going to move mostly into expert testimony. We're

23 going to start with marine geologists to talk about the

24 ocean floor, the fact that at the outfall, the White's Point

25 Outfall that comes from the sewage treatment plant, there's

Page 13

1 alarge deposit of DDT. They estimate it to be at least 100

2 tons spread across the ocean floor that's there from the

3 years of release from the White's Point Outfall.

4 These scientists will tell you that they looked at

S the ocean floor, and everywhere they looked they found DDT

ED_006389_00005673-00009



6 contamination that had spread across the PV Shelf and moving
7 into Santa Monica Bay, and if there's a current, it carries

8 materials to the northwest, towards the northern Channel

9 Islands.

10
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23
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Our experts will also explain the concept of
biomagnification. This is when living organisms consume,
eat DDT and it's stored in their bodies and accumulates.
And, as you go up the food chain, and also near the top of
the chain get higher levels of DDT contamination. A very
simplistic analogy 1s if you have a worm on the ocean floor
who eats one dose of DDT per day, well, if a fish eats ten
worms per day, he's getting ten doses. And if a bird eats
ten fish per day he's getting 100 doses. And that's why
animals at the top of the food chain, like the eagles and
the falcons and the sea lions, are the ones who have the
highest concentrations and, therefore, the most adverse
impacts from the DDT contamination.

And that's exactly what happens in the case of the
Montrose DDT. A sediment footprint of contamination on the
Palos Verdes Shelf is a source up the food chain, and as it

Page 14

accumulates into the fish, it accumulates into the birds.
You've already found that the fish that swim near the Palos
Verdes Shelf into Santa Monica Bay are injured by DDT. Our
experts will say that those fish are injured by the sediment
contamination that's in the sediments upon which they feed.
Then that's the stuff that came from Montrose to the White's
Point Outfall.
And you've already ruled that birds are also
injured. Eagles and falcons on the Channel Islands are
injured by DDT. This is established. Our experts will
simply explain that the injuries are as a result of
biomagnification, bioaccumulation of DDT from the Montrose
releases.
And it's not just the Palos Verdes Shelf that's
the cause of these injuries. It's the fact that there was
releases through the sewer system for many decades that
spewed out into the water, into the ocean environment of
Southern California. Some of it piled up on the ocean
floor, Palos Verdes Shelf; others moved around; others got
accumulated into the food chain.
And in addition, of course, there's the ocean
dumping out by Catalina where the eagles lived that I
mentioned a few minutes ago.

ED_006389_00005673-00010



24 And it's the combination of all these sources
25 which are all Montrose DDT sources that is the substantially
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contributing cause of the injuries to these eagles and to
these falcons. It's not a complicated case. It's the

nation's largest manufacturer of DDT; there's a sewer pipe;
there's a contaminated ocean environment with eagles and
falcons who have reproductive problems and fish that are
also injured. And that's what this causation case is all
about. With that, we've carried our burden on the first
claim for relief. After that, we're just going to ask for
natural resource damages and awards.

10 Under the Superfund statute, the CERCLA statute, a
11 natural resource damage award contains three components.
12 The first is a claim for recovery of the cost of assessing

13 the injuries and assessing the damages. That's work that
14 has to be done this evening to determine the extent of the
15 injuries.

16 And the second component is to restore the injured
17 resources to the condition they should be in if the release
18 hadn't occurred.

19 And the third is to compensate the public for all

20 the decades of time when they can't eat the fish, when the
21 birds were unable to reproduce; when there were no birds on
22 the Islands, and the public, the people of Los Angeles, the
23 people of California suffered a loss of the enjoyment of
24 their natural resources, and they deserve compensation for
25 that loss.

W ~1 O BN
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All damages awarded under the first claim will
have to be used by statute to restore or replace or to
acquire the equivalent of the injured resources, or the lost
resources. In this case we have a joint State/Federal
council of agencies who will take whatever damages are
awarded, and vote on, and take public comment on what to do
with that money to try to best restore the resources and
best compensate the public in a way that makes up for the
9 years of loss and that brings the resources back to the
10 condition they should be in if Montrose hadn't released the
11 DDT that caused the injuries.
12 So the first component on the assessment costs
13 will involve quite a few witnesses. Actually accountants

0 ~1 O Lt bW
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and a lot of exhibits, invoices, and so on. That's towards
the end of the case, but that's to prove up that the
assessment cost -- approximately $19 million for the
assessment of the injuries and damages. That's the first
component of the claim.

The second component is to ask for money for
restoration of the injured bird resources, and we have an
ornithologist who will talk to you about programs they're
proposing that cost approximately $16 million for ten-to-
twenty-year programs to try to restore the birds to the
condition they ought to be in if the Montrose releases had
not occurred.

Page 17

Finally, we'll ask you for damages for restoration

of the injured fishing resource and for lost use of the
natural resources, damages to compensate the public for such
lost uses. And our evidence on that is the evidence of the
contaminated fish, the inability to catch clean fish, the
inability to eat fish. The catch -- the years of loss of
birds on the Channel Islands, and the problems that are
suffered, and we ask you to place a value on that that's
sufficient to compensate the people of California for that

loss.

And with that, that's the end of the first claim
for relief, and I will now begin to discuss the second
claim.
The second claim for relief, as with the first

claim, there are very few issues left -- liability and

amount of costs. For liability there's an issue that came

up in our last hearing. You granted us summary judgment on

liability for the first claim -- for the second claim for

relief back in April of this year. We thought we had won,

and the defendants are trying to say that there's a portion

of the releases that were around the Montrose plant that we

did not win. Specifically it's a neighborhood near the

plant. It's the stormwater pathway running from the plant.

We can certainly prepare a brief for you explaining that

this was already briefed in the first motion; that we won it

Page 18
in the first motion; but because of the unclarity, we're

going to put on a small amount of evidence about those
releases and ask you to award liability judgment for those

ED_006389_00005673-00012



4 areas of release.

5

The second liability issue is an issue for the

6 only defendant who you have not adjudicated yet to be

7 liable, and that's Chris-Craft Industries, Incorporated, who
8 you've already found all the elements of liability except

9 for one, that Chris-Craft operated the plant, and that's

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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what we intend to prove.

With respect to Chris-Craft, the legal test is
under a U.S. Supreme Court case called Best Foods that
explains what an operator is. We've already briefed this on
summary judgment. If you recall, we moved for judgment of
liability; Chris-Craft moved for judgment of non-liability;
and you denied them both. You'll probably see our trial is
quite similar to what we put on in summary judgment, except
we have a reduced burden now. But simply put, there are
three reasons why Chris-Craft operated the plant.

First, their own documents state that their chief
business or their predecessor's chief business was the,

quote, management of the operations, end quote, of Montrose.

Second, the president of Montrose was in fact
never paid by Montrose. He was an employee of Chris-Craft,
an agent of Chris-Craft. Chris-Craft could fire him at any

Page 19

time. And this is the president who ran the whole Montrose
operation.

And, third, the person who designed the Montrose
plant also had no role in Montrose. He was an employee, an
officer, actually, of Chris-Craft, and the plant was

designed to include a connection to the County Sewer System.

And, as a result, the resources went out into the ocean, as
we discussed.

So those are the two liability issues we intend to
prove up. We'll ask you for declaratory judgment and
liability against Chris-Craft and to clarify that the
declaratory judgment that you've already granted with
respect to the onshore areas does indeed include the
stormwater pathway in the neighborhood. And, after that,
all we have left to prove is the amount of cost that we want
to recover.

And this 1s under Superfund, under the second
claim for relief for response costs. And the statutory
standard is that we get all costs for our response actions,
unless the defendants can prove that those costs were
inconsistent with the National Contingency Plan.

ED_006389_00005673-00013



22 So our burden and what we intend to prove is the

23 amount of costs that have been expended. We're going to do
24 that using accountants, again, and invoices again,

25 volummous documents to show that the United States has

Page 20

incurred approximately $12 million for EPA investigations
with respect to the Palos Verdes Shelf and for United States
Department of Justice enforcement costs, which is also a
response cost. The case was going to be bigger, but, since

we settled that onshore areas of cost in a settlement that

was mentioned at the beginning, the number is down to 12
million, and that's what we will most likely be putting on,
assuming that the settlement gets finalized and signed.

9 After we put that on, the burden shifts to the

10 defendants to prove that EPA's and DOJ's response actions

11 were inconsistent with the National Contingency Plan. Under
12 CERCLA they have the burden, and they have to prove that on
13 the administrative record using an arbitrary and capricious

14 standard, and so we won't even be putting evidence on about
15 that because that's their burden.

O ~J v kW=

16 So those are the elements we intend to prove, and

17 1thank you for your time.

18 THE COURT: Mr. O'Rourke, so I have it, are you
19 talking totally now about $47 million plus the fish?
20 MR. O'ROURKE: Where did the 47 million number --
21 Is that the assessment costs?
22 THE COURT: Only 19 million on the first claim,
23 and 16 million for birds --
24 MR. O'ROURKE: For birds restoration.
25 THE COURT: -- and you didn't give me a figure on

Page 21

1 the fish.

2 MR. O'ROURKE: Right.

3 THE COURT: That would be 47 plus the fish?

4 MR. O'ROURKE: There's one additional component.

5 The fish component that you're mentioning is for restoration
6 of the fish to bring a clean fishing resource to
7 fishermen --

8 THE COURT: Iunderstand that.

9 MR. O'ROURKE: The additional component that --
10 THE COURT: You didn't give me a figure on that.
11 MR. OROURKE: No, that's correct, sir. And then

ED_006389_00005673-00014



12 an additional component for which I did not give a figure,
13 but which is authorized under the statute for recovery, is
14 for the lost use. It's separate from restoration.

15 Restoration is to bring the species to baseline so that the
16 resources are now available. Lost use is to compensate for
17 the past and future inability to use those resources until

18 they're recovered.

19 THE COURT: So we're talking about a total claim
20 now in this trial of 47 million plus the fish.

21 MR. OROURKE: Plus the lost use.

22 THE COURT: Loss of use?

23 MR. OROURKE: Yes, those are two separate

24 elements. Lost use is not just for fish, it's also for
25 birds. And the lost use, it's a damage authorized by the

Page 22

statute, and it's within your discretion, to use your

equitable discretion to award the damages that you think are
appropriate to compensate the people of California for those
years of lost use.

THE COURT: Do you have any figure for those two
things?

MR. O'ROURKE: No, sir. We had two figures from
the contingent valuation survey and a resource equivalency
analysis. The defendants moved to strike those, and you
10 granted those motions. Those are two of the proffer
11 witnesses that Mr. McNulty discussed a few minutes ago. So
12 all we have is a proffer, an offer of proof on that, and the
13 request that you use your discretion based on the other
14 evidence we do have, which is evidence of decades of loss
15 that the resources are unusable, and, therefore, you can
16 award whatever amount you believe is the appropriate amount
17 to compensate the people.

W ~1 O BN

O

18 THE COURT: All right.

19 MR. OROURKE: And then just to clarify, the
20 second claim for relief is a different number.

21 THE COURT: Yes.

22 State of California?

23 MR. PHILLIPS: Your Honor, I represent the

24 counterdefendant in this case, and since my opponents have
25 the burden of proof under the Court's June 26th order 1

Page 23

I assume we're going to follow that order, and T'll proceed

ED_006389_00005673-00015



2 last, but I'll give my opening statement now if you'd
3 like --

4 THE COURT: Always want to be last, huh?

5 (Laughter.)

6 MR. PHILLIPS: It's their burden of proof, but I'm

7 happy to go now if the Court wants it.

8 THE COURT: You're out of that position yet.

9 MR. PHILLIPS: Right.

10 THE COURT: Defendants?

11 MR. WOLKOFF: Good morning, your Honor. May it

12 please the Court, my name is Harvey Wolkoff, and I'll be

13 speaking on behalf of the defendants in this opening

14 statement.

15 Your Honor, it is true that more than thirty years

16 ago Montrose did discharge wastewater containing DDT to the
17 Los Angeles County Sanitation Districts, and it is true,

18 your Honor, also that there's DDT out in the sediments of

19 the Palos Verdes Shelf.

20 But the evidence is going to show that at every

21 turn the Government exaggerates what really happened, from
22 what came out of the outfall pipe to where it went, your

23 Honor, and also to what's happening to the environment.

24 The evidence is going to show that Montrose's

25 activities were not only entirely lawful, but they were

Page 24

welcome; that DDT saved millions of lives throughout the
world; that it nearly eradicated malaria; that the scientist
who discovered the DDT kills mosquitos and other bugs, he
was awarded the Nobel Prize in medicine.

You'll also hear --

THE COURT: No malaria on the White's Point
Outfall.

O ~1 O U B L DN

(Laughter.)

MR. WOLKOFF: No, there's is not, your Honor, but
the point is Montrose was manufacturing this DDT, not to put
into the outfall pipes, but for agricultural help and to
help malaria. And the federal government, your Honor, was
the largest purchaser of Montrose's DDT during this entire
time.

15 And you're going to hear that Montrose wasn't

16 dumping DDT into the outfall pipes the way that the

17 Government is going to make it sound. It was discharging
18 wastewater under a lawful permit from the LACSD, who, in
19 tumn, had a permit from the State of California. Montrose
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20 was lawfully sending its wastewater to the LACSD which had
21 the responsibility for treating it.

22 And while you're going to hear a lot of evidence

23 from the Government pointing the finger only at Montrose

24 back at this time, your Honor, we're going to show you

25 studies that were sponsored by the federal government right
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at the time that Montrose was discharging its wastewater to
the LACSD that showed 200 tons or more of DDT a year washing
into the Southern California Bight on what's called the
California current, coming down from the north, from the
agricultural fields up there. And this dwarfed anything

that Montrose was doing, and you're not going to hear a word
about that from the Government. We're also going to show
you, your Honor, that this agricultural runoff is continuing
today.

10 In terms of the environment, the evidence is going

11 to show, your Honor, that the Channel Islands never

12 supported a lot of peregrine falcons or bald eagles. You're
13 going to hear that the most peregrine falcons that were ever
14 recorded out on the Channel Islands were fifteen breeding

15 pairs. There are eight California Channel Islands. That's

16 fewer than two breeding pairs per island. And today you're
17 going to hear that there are just as many breeding pairs of

18 peregrine falcons out on the Channel Islands as there ever

19 were -- fifteen. In terms of the eagles, you're going to

20 hear that --

0 ~1 O Lt bW
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21 THE COURT: Would there be more if those first
22 fifteen survived?
23 MR. WOLKOFF: There were fifteen breeding pairs of

24 peregrine falcons on the eight California Channel Islands.
25 Today, as I stand here talking to your Honor, there are as
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many out there, you'll hear, as there were historically
recorded. There are just as many out there now today as
there ever were. If anybody wants to go out there and see
peregrine falcons on virtually any of these islands, all the
northern Channel Islands, one of the southern Channel
Islands, you can see them, your Honor.

And with respect to the bald eagles, the evidence
is going to show that there were fourteen bald eagles out on
Santa Catalina, which is the island that the Government's

D 00 -1 O W B Lo DY e

ED_006389_00005673-00017



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

O ~J v kW=

[\.)[\)NH)—‘&—‘)—‘*—‘)—‘)—‘&—‘)—‘*—l@
N = DO 00~ O\ W WO

23
24
25

complaining about, you will hear that before Montrose,
before Montrose began in 1947, hardly any bald eagles at all
on the Channel Island because they'd been shot and harassed
and poisoned to the point of elimination. Now today you're
going to hear there are fourteen bald eagles on Santa
Catalina. They'll tell you has there been human

intervention to get them there? Yes, there has, but there's
been human intervention, you'll hear, in a lot of places to
bring these birds back.

And then there's the white croaker, your Honor.
You're going to hear that there are just as many white
croaker out on the Palos Verdes Shelf as there ever were.
And the Government would like to gloss over this, but the
white croaker has never been an important fish for fishermen
out on the Palos Verdes Shelf at the depths that we're
talking about, 120 to 200 feet. Never was important before
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Montrose, it's not now.

Let's look at the Pretrial Order, your Honor.
That's important because that's the governing document here.
It complains about three specific species at three specific
geographical locations. And this is all it complains about.
Injury to the white croaker -- Mr. O'Rourke used the word
"fish." These are the fish that they're complaining
about -- white croaker; injury to bald eagles on one island,
Santa Catalina; and, third and finally, injury to peregrine
falcons on the northern Channel Islands.

Let's start with that white croaker. What's the
evidence going to show about that? It's going to show, your
Honor, that the white croaker that have the high levels of
DDT, where are they on the Palos Verdes Shelf? They're in
120 feet of deep water, or even deeper. You're going to
hear that the white croaker at issue played no significant
role, never did in any food chain, in any recreational or
commercial fishing.

You're going to also hear from scientists that
this DDT in the fish, it's not toxic to humans. It's not a
carcinogen.

What's the Government's evidence that you're going
to hear on the white croaker? They're not going to show
that the white croaker have any reproductive injury. They
tried. They withdrew those experts, so they were stricken.

Page 28
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They're not going to show the white croaker have any disease
or that there are fewer white croaker out on the Palos
Verdes Shelf than there ever were. They're aren't.

Instead, what the Government's falls back on your
Honor's already ruled on, a definitional injury under the
Department of Interior Regulations, and they say, well, some
of the white croaker in a particular spot, Zone I, you'll
hear, about right near the outfall pipe, they exceed the FDA
limit. And there's an fish advisory, yes. And there's a

commercial ban, yes. But even though the fish aren't really
harmed, there's injury under the regs.

Based on that definitional injury they want to
jump right away to money for artificial reefs. And we
haven't heard a figure. You know, they talk at various
times about different amounts. T will tell you the evidence
will show, your Honor, that the biggest artificial reef
that's ever been built in California cost a million and a
half dollars, produces tons of fish, allegedly. They can't
Just jump, though, to an artificial reef.

THE COURT: Firestone can help you on those reefs.

(Laughter.)

MR. WOLKOFF: Million and a half dollars, largest
one in California, your Honor; was built just last year in
the San Onofre Project.

But they can't just jump, your Honor, to an
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artificial reef in the way Mr. O'Rourke would like to. They
have to prove two additional things under the law. They
have to prove and quantify injury. How many fisherman are
we talking about who have been deprived of the opportunity
to catch white croaker down at 120 to 200 feet over the
world's biggest sewer outfall? Then they have to put a
dollar value on that. But, you know, you're not going to
hear the Government do either of those things. Your Honor
asked questions about that, but they don't have any figure

10 for you. They don't have one. They don't have one for us

11

12

either.
Now, there's a commercial ban, your Honor. What's

13 the evidence of the damages from that? You haven't heard

14 anything from the Government about that, but that's because
15 right before the commercial ban on white croaker, well, the

16 California Department of Fish and Game analyzed, you know,
17 what's this going to do? What's the impact of the
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commercial ban going to be on fisherman for white croaker at
the Palos Verdes Shelf? This is in 1990, right before the
ban. Here's what they found, your Honor.

There's a small number of local fisherman, four or
five, talking about 20,000 pounds of white croaker annually
with a value of $10,800. You're talking about white croaker
at 50 cents a pound. The fishermen may move their fishing
operations to the south of the Palos Verdes Peninsula. So
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you don't hear this from the Government, because we're
talking about $10,800; we're talking about four or five
fishermen. We're also talking about the fact that they can
move right next door, and there's no damage at all, none
whatsoever.

And on recreational fishing, what's the evidence
going to be on that? We're going to bring before you the
foremost expert literally on white croaker in the Southern
California Bight; written papers on. His name is Dr. Milton

Love. He's going to say, your Honor, that the white croaker
out where we're talking about, on the Palos Verdes Shelf,
it's just not a desired fish to people in boats. There's

fishing at the piers. There's no question about that. But

the piers are not a part of this case. And people just

don't spend the time and their money to gas up their private
boats or spend the 25 or $50 to go out on party boats,

travel out to the Palos Verdes Shelf, you'll hear, pass out
120 line or more and try to catch white croaker living at

the very ocean bottom over the sewer outfall.

We're going to show you also, your Honor,
California Department of Fish and Game records, and these
are --

THE COURT: Let me ask you, Counsel, you told me
that there's 200 tons of agricultural runoff that goes into
the, 1 take it, the Channel of Catalina and the Channel
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Islands, but you tell me at the Palos Verdes Peninsula there
isno DDT?

MR. WOLKOFF: Oh, no, your Honor.

THE COURT: What happened to the DDT that came off
the agricultural runoff?

MR. WOLKOFF: There is DDT, your Honor, on the
Palos Verdes Shelf. There's no question about that. The

ED_006389_00005673-00020



8 DDT, though, you'll hear, that comes from the agricultural
9 runoff -- and this is important -- it's in the water column.
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There are anchovies, your Honor; there are jack mackerel,
the fish that are important in the food chain. They're not
white croaker. They're the fish that eat up on the surface
of the water.

Montrose's DDT is buried, and it keeps getting
buried every year, year after year. In fact, your Honor,
you're going to hear, because we're going to present it to
you -- you're not going to hear it from the Government --
that the Army Corps of Engineers, the Government's agency,
they recently did an analysis. They're trying to determine
how much DDT is coming out of this sediment footprint at the
Palos Verdes Shelf, because the Government will tell you
there's a hundred tons out there. But how much is coming
out; how much is what's called bioavailable? That is, how
much can the animals get of that DDT?

Montrose's DDT, you know, we're talking most
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recently thirty years ago, but the importance of that
agricultural runoff is it's in the water column and whenever
there's a major storm, it discharges out, and it's available
with major storms, right there to the animals, what's called
bioavailable. You heard about bioaccumulation. This is the
other bio, bioavailable. It's not quantity, your Honor.
You'll hear a lot from the Government about quantity of DDT.
It's bioavailability of DDT.
And, your Honor, coming back to these white
croaker and what the Government has to show, but what they
won't tell you, we're going to show you records of the
California Department of Fish and Game. This is the party-
boat catch. It's for the Palos Verdes region, which you'll
hear is much larger than the Palos Verdes Shelf; includes
it, but it's much larger. The importance of this, your
Honor, it's California Department of Fish and Game records
that are prior to the advisory in 1985; it's prior to the
commercial ban in 1995, This tells us whether fishermen
were trying to catch white croaker on the Palos Verdes
Shelf.
So, for example, the first year you'll see the
records for 1981 talking about a total catch of 471,000
fish. How many white croaker from the Palos Verdes region?
.3 percent. That's not from the Palos Verdes Shelf, a much
larger area, but clearly they're not catching white croaker.

ED_006389_00005673-00021



Page 33

And you're going to also hear, your Honor, that
the defendants conducted two extensive fishing surveys --
each one was a year long -- right at the Palos Verdes Shelf.
Went to the boat ramps that are closest to the Palos Verdes
Shelf, your Honor, and here's what they found. Year-long
first survey -- 3,407 fish of various types; 20 of them were
white croaker from the Palos Verdes Shelf. And you're going
to hear that the survey showed that of the 20 white croaker
that were caught on the Palos Verdes Shelf in this year, the
fishermen said that most of them were going to be thrown
away or used for bait. In fact, you're going to hear that
there was only one angler in the entire year who said he
might -- might, he wasn't sure -- eat the white croaker.
And so despite this evidence, which you're not
15 going to hear from the Government, they want to pass by
16 this. They want to go right to Go, like in Monopoly, you
17 know, just go right to Go. They don't have to put on any of
18 this evidence. They want probably millions of dollars -- I
19 don't know -- to build an artificial reef that's much bigger
20 than any artificial reef that's ever been built in
21 California.
22 And, you know, you'll hear their own witness will
23 say this, their artificial reef witness, that the artificial
24 reef has nothing to do with restoring the white croaker
25 because white croakers live on the sandy bottom. They don't
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like reefs; they don't like rocks. So, if anything, the
artificial reef's going to displace the fish that's at
issue.

And what does CERCLA require in this regard, your
Honor? It requires that you restore, replace or acquire the
equipment of the natural resources. Is an artificial reef
the equivalent of restoring the white croaker? Mr. O'Rourke
said, oh, it's also for the eagles and the falcons.

9 Well, you'll hear their expert saying, "My

10 artificial reef” -- never designed one before -- "But my
11 artificial reef, it's not going to help the peregrine

12 falcons or the eagles one bit." He said it's going to hurt
13 the white croaker, because it's going to displace them.
14 You're also going to hear, your Honor, that this
15 artificial reef report, it's a rough, back-of-the-envelope
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16 preliminary report. That's what their own witness says.

17 Ten years of litigation, and that's what they have, a rough
18 back-of-the envelope report. Can't be relied upon for

19 building their artificial reef for millions of dollars.

20 The peregrine falcons, your Honor, that's the

21 second one of the three species we're talking about briefly,
22 hopefully. Your Honor's held, yes, the peregrine falcons
23 are injured because of 15 percent eggshell thinning. That's
24 another one of those definitional injuries that the

25 Government relies upon when they can't show that there's
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1 really any harm to the animals, because what's the evidence
2 going to show? Were there really any fewer peregrine

3 falcons out there? I mean, we've heard 15 percent eggshell
4 thinning. How about the numbers of peregrine falcons?

5 This is a map, your Honor, and what it does -- of

6 the Channel Islands, north and south -- it compares the

7 historical recorded numbers of peregrine falcons with the

8 number of breeding pairs that are out there presently. If

9 you look at it, San Miguel used to have two, now has two

10 breeding pairs. Santa Rosa used to have three, now has six
11 breeding pairs, and so on. If you total them all up in the

12 map of the Channel Islands, the numbers that are listed

13 there, you'll see that there are a total of fifteen breeding

14 pairs of peregrine falcons out there today, and that's known
15 pairs. Their experts will admit that there could be more

16 than those fifteen pairs, and you're going to hear that that
17 matches the historical number of peregrine falcons out there
18 on the Channel Islands. In fact, that historical number of
19 fifteen, where does that comes from? It comes from one of
20 their experts, because before the litigation began, before

21 all this litigation began, he did extensive research to try

22 to determine what's the maximum number of falcons that have
23 ever lived out on the Channel Islands -- fifteen. He did an
24 island-by-island search. That's what he came up with.

25 You're also going to hear that the California
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1 Department of Fish and Game, they sponsored the peregrine
2 falcon recovery plan back in the eighties and before this

3 litigation began. And they set out a goal, given the

4 conditions at the Channel Islands. That goal, your Honor,

5 was to have five breeding pairs of peregrine falcons on all
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6 of the Channel Islands -- five. Why is this an issue?

7 We've got fifteen breeding pairs, three times as many as
8 they set out in their goal before the litigation began. You
9 don't hear anything of that from the Government.
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Now, what the Government may say 1s that there
aren't any peregrine falcons on the southern Channel
Islands, although I've got to say in their Pretrial Order
all that it says is they're complaining about the northern
Channel Islands. The Local Rule precludes them from moving
out to some other area. There is one breeding pair in the
southern Channel Islands; it's at Santa Barbara.

But, you know, you're going to hear that in the
southern Channel Islands there never were very many
peregrine falcons, and it's not a place that's a good
habitat for them. At most there are only three or four
fewer pairs than historically recorded out there, and that's
only on a couple of islands that we're talking about --

Santa Catalina, San Clemente. You're going to hear the
habitat is just not suitable. In fact, you're going to hear
that Navy installations, Government overlooks this -- Navy
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installations on two of the four southern Channel Islands
they have bombing practice there. No wonder there aren't
peregrine falcons.

Plus on top of this, your Honor, the Government
isn't going to be able to show that it's because of DDT that
there aren't peregrine falcons on the southern Channel
Islands. What they're going to do is they're going to show
you all the DDT that came out of the outfall pipe thirty,
forty years ago. They're not going to tell you, for

example, that their own expert released sixteen peregrine

falcons on the southern Channel Islands, and they all flew
away. Had nothing to do with DDT; it has to do with the

habitat.

We'll bring on an expert, Dr. John Giesy, the
foremost expert who works with these raptors all the time.
He's going to point to the absence of enough prey birds in
the southern Channel Islands as the possible reason for the
peregrine falcons leaving the southern Channel Islands.
Plenty up north, one pair south. But why aren't they in
some of these other islands? They're not prey birds he says
he thinks the reason is.

There's another point here, your Honor, and this
is very important because you're going to hear this from the
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Government over and over again. The Government says that
these animals are more injured; they're going to say the
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peregrine falcons are more injured on the Channel Islands
than anywhere else. It's not true, your Honor.
Look at this. This shows the eggshell thinning in

the State of California. It comes from their own data.

It's not something that we made up. Their own data. From
1975 to 1993 on into 1993. Northern interior, more than

15 percent, which is their benchmark. Southern interior,
more than 15 percent. Northern coast, central coast, et
cetera. You're going to hear that there's no material
difference in the eggshell thinning between and amongst any
of these areas, your Honor. And you know what? There's no
Montrose there. No Montrose where the peregrine falcons
have more than 15 percent in the other areas in the State of
California. Well, how is the peregrine falcon going to get
near DDT given the fact they're over 15 percent in all these
other places?

We're going to introduce evidence, your Honor,
touching upon the question you asked earlier -- high levels
of DDT coming out of the rivers. Let's look at the Santa
Clara River which is the one that's closest to the northern
Channel Islands where the birds live, peregrine falcons
live. 248 parts per trillion. That's what that is. 248
parts per trillion. And here the Government says one part
per trillion, one is enough to injure the birds. Here we've
got 248 times that's coming out of the rivers. You won't
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hear anything about that from the Government. They just
want to point to Montrose.

You're also going to hear that there are high
levels of DDT in the mussels and the clams that the river
discharges and in the estuaries. 1 mean, here's a chart
that was done by one of our experts Noel Davis. Look at
Mugu Lagoon. Look what's in the mollusks, which are clams
and mussels. And this is DDT again. It's at the surface.
That's where you'll hear these clams and mussels live in the

10 water column. This is where the DDT is available. Look how

11

12

13

close that is.
Now, the Government's going to say it's all
Montrose. Look at this. And this comes from the
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Government's own Mussel Watch Program that Noel Davis,
Dr. Noel Davis put together. And something interesting
you're going to hear about Mugu Lagoon. You're going to
hear a lot about it. It's a very interesting place. Not
only is it much closer to these birds on the northern
Channel Islands, but it's very shallow, you're going to
hear, your Honor; goes in and out the ocean with the tides.
The DDT is right at the surface, right at the surface, and
it's very available to the animals.

Let me show you a satellite photo of Point Mugu.
You'll see a couple of these. We're going to keep the
number down. Here's the Santa Clara River we spoke about
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before. That's 248 parts per trillion, 248 times what the
Government says is enough to hurt the birds. Look at this
during a major storm. Look at the plume that's coming out
of the Santa Clara River, 1997, your Honor. It envelops
Anacapa; you can't even see Anacapa. This is where the
birds live. Coming right out there.

We're going to have an renowned oceanographer.
Her name is Dr. Barbara Hickey. She's going to describe
this to you, your Honor, because you're not going to hear

about any of this from the Government.

You're also going to hear that the Navy dumped DDT
out at Mugu Lagoon. In fact, that's the basis of the
defendants' counterclaim against the Federal Government.
And you're going to hear who owns Mugu Lagoon, the Federal
Government. And as they sit here today, what have they done
to clean up Mugu Lagoon -- they haven't done a thing.

That's what you're going to hear.

On top of this historically, your Honor, what you
alluded to before, huge amounts of DDT, what's called
advection. You're going to hear that word, "advection." It
means DDT from agricultural runoff coming into the Southern
California Bight in the water. This is from a report you're
going to see that was sponsored by the United States
Government. What it shows is advective transport coming in
on the California current from the northern agricultural
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fields 200 tons a year. This is in 1971, right when

Montrose was stopping its operation, stopping its
discharges, 19 tons from all of the outfalls. That's not
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4 just the White's Point Outfall. That's all the outfalls,
5 19, 200 to 19; and yet the Government doesn't say anything,
6 not one word about these 200.

7 THE COURT: What was Montrose discharging in those
8 years?

9 MR. WOLKOFF: Well, your Honor, that's open to a

10 big dispute as to what Montrose was discharging. Nobody --
11 THE COURT: What's the range of the dispute?

12 MR. WOLKOFF: They claim, your Honor, that

13 Montrose is responsible for 1800 tons over the course of
14 twenty-five years. 100 tons are in the sediments at the

15 Palos Verdes Shelf, and that was thirty years ago, your

16 Honor. The outfall pipes are almost 200 feet down in the
17 ocean, so when the DDT starts out it's pretty far down.

18 I told you before about that Government analysis

19 of only four pounds coming up. You're also going to hear,
20 your Honor, that much of what's down there is biodegrading.
21 Biodegrading, that means that it's breaking up. You're

22 going to hear a lot from the Government about this ocean
23 dumping. They want to point to it because it's near Santa
24 Catalina, sanctioned by the Federal Government. It's near
25 Catalina.
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THE COURT: Does this 200 tons stick around?

MR. WOLKOFF: It passes through, your Honor. It
passes through on the upper part of the water current. And
it's available to the anchovies and the mackerel high up in
the water column, the fish that are part of the food chain.
The white croaker is down at the very bottom of the ocean.
They're not part of the food chain. These fish it's
available to are up in the food chain. That's what you'll
hear.
10 Your Honor, the ocean dumping, just a brief word
11 about that. Forty or fifty years ago is when it happened.
12 They're not going to try to highlight it, but it was down in
13 2500 feet, deep ocean water. And the proofis in the
14 pudding. We're going to show you readings of the fish and
15 the sediment right next to that ocean dumpsite, and it's
16 very low. So again, it's not quantity, it's what's escaping
17 to the animals, and it's not escaping to the animals. It's
18 2500 feet down in the water.
19 Let's hear what their own expert -- I'm sorry --
20 witness who talks about the ocean dumping says about it.
21 Very little is known about environmental transport or
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22 biodegradation of DDT at such depths about 2500 feel. Talks
23 about low bioavailability due to the extreme depth. And

24 we're talking about 2500 feet down there in the deepest part
25 of the ocean where this DDT is. Government talks about it
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like it's right up on the surface. What is on the surface
they don't talk about, the agricultural runoff.

Same thing goes for the Government's theory, which

is fairly recent, that, you know, just a little bit of the

DDT that's in the -- you know, that came out of outfall

pipes is in the sediment footprint. There's a lot of DDT
that's somehow, you know, working its way in the sediments
outside of the Palos Verdes Shelf.

Well, the DDT from Montrose long ago since settled
into the sediment. And they're going to show you some
gradients of -- you know, ask yourself when you see that,
are these bottom fish, fish on the bottom, because the prey
fish up on the top, they're getting their DDT from the
agricultural runoff which is happening now.

So the bottom line, quickly to finish up on the
peregrine falcons, the Government isn't going to be able to
show that this was Montrose's DDT that caused any injury;
that the fact that 15 percent eggshell thinning in so many
places, so many places where Montrose wasn't shows it's
agricultural runoff right where the birds live, just as many
peregrine falcons out there as ever recorded, and they

22 haven't recorded or produced, your Honor, any evidence of
23 bird watchers who can't see as many peregrine falcons out
24 there. Ifthey want to, put a dollar value on that.

25 Now, you're going to hear that, despite all of
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this, the Government wants $5 million for a peregrine
restoration project. They lump together the eagles and the
falcons, but it's $5 million for the falcons, and there are

so many peregrine falcons. They're off the endangered list.
You'll hear it only cost $3-1/2 million over the last twenty
years for the Government to restore peregrine falcons in the
entire western United States, but now they want $5 million.
And because there are so many peregrine falcons out on the
9 Channel Islands, their $5 million plan includes putting

10 peregrine falcons on coastal Southern California from San
11 Diego -- actually all the way up to San Francisco --- and on
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to Big Sur. This is from their own restoration program.
They're not entitled to that.

Third and final species, your Honor, the bald
eagle. The Government's experts themselves are going to say
there were fourteen bald eagles living on Santa Catalina.
All over the island, these highlighted places are where
they're living. It's more than 1947, before DDT was
introduced. If you went out before Montrose started, 1946,
1947, their own experts will admit this, that you couldn't
see bald eagles -- maybe one, maybe two. Today if you want
to see bald eagles on Santa Catalina, you can see bald
eagles on Santa Catalina. In fact, you'll hear that bird
watchers have been able to see bald eagles on Santa Catalina
for at least the past fifteen years.
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What does the Government introduce about evidence
quantifying damages with respect to the bald eagles? Again,
they want to skip over that. They never say how many eagles
there would be on Santa Catalina if not for DDT. You won't
hear one word about that. Not one of their witnesses will
say how many eagles there would be on Santa Catalina if not
for DDT. They never say how many bird watchers have been
deprived of the opportunity to see eagles. They never put a
dollar value on any of that.

I want to briefly point out that the past costs
that have been incurred in hatching bald eagles out of the
Santa Catalina Island, that's been mostly private money.
The Government isn't even trying to get that.

You're also going to hear, your Honor, that
there's no evidence that its Montrose's DDT that's causing
this injury to the eagles. The Government admits -- and
this 1s important -- that the bald eagles on Santa Catalina,
they don't fly over to the Palos Verdes Shelf and get their
DDT. The bald eagles stay at Santa Catalina. You'll hear
that the fish with the elevated levels of DDT, the white
croaker, they stay at the Palos Verdes Shelf. So what the
Government had to do was they had to come up with a theory
to get the DDT at the Palos Verdes Shelf out to the birds.

You're going to hear -- this is their theory.
They say sea lions swim to the Palos Verdes Shelf and just
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north in Santa Monica Bay. Then the sea lions dive down to

ED_006389_00005673-00029



the bottom of the ocean, 100, 200 feet down, and they eat
white croaker. Then they swim out to Santa Catalina; they
die, and the eagles eat the carcass. So their theory is sea
lions eating white croaker out or near the Palos Verdes
Shelf. Big problem. One big problem with their theory,
your Honor, briefly, sea lions don't eat white croaker.

We've gathered together the studies for you. Santa

Catalina, the island where the bald eagles live, white

10 croaker, zero percent of the sea lion diet. San Miguel,

11 white croaker, zero percent. San Nicolas, white croaker,

12 zero percent of sea lions. San Clemente, white croaker, .05
13 percent. They don't eat white croaker. They don't dive

14 down and eat white croaker.

15 Another big problem is you'll hear that these sea

16 lions, they live out at the northern Channel Islands. They
17 don't forage at the Palos Verdes Shelf and just north of the
18 Palos Verdes Shelf. We're going to bring on a marine mammal
19 expert. His name is Burney LeBoeuf. He studied sea lions,
20 your Honor, in the Southern California Bight for thirty

21 years. It's his life's work. And he'll establish that sea

22 lions don't forage in the Palos Verdes Shelf. And you're

23 not going to hear any marine biologist or ecologist from the
24 Government, for all the people they have sitting here in the
25 back of this room, they're not going to bring on one of them
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that says that sea lions go to the Palos Verdes Shelf and
eat white croaker, not one to support their theory.

Instead, what they're going to rely upon is an engineer
you'll hear, an engineer with a hypothetical model. His
name is Dr. John Connolly, and without any foundation he
puts into his hypothetical model he assumes that sea lions
do eat white croaker at the Palos Verdes Shelf. Puts it
into his model, and it's just wrong.

9 So let's look at what he admitted at his

10 deposition when he was confronted with the truth.

11 Question, "So with respect to the birds then, you

12 didn't identify the Palos Verdes Shelf in particular as the
13 source of the contaminants; isn't that correct?

14 "That's correct.”

15 So the bottom line on the bald eagles, again

16 briefly, the Government hasn't quantified any damages. They
17 haven't proved it's Montrose's DDT through this strange
18 theory of theirs that's contrary to what happens in the real
19 world. And on top of this, your Honor, you'll hear the
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$11 million they want for the eagle restoration project, is
for eagles not just on Santa Catalina, but it's on the
mainland, it's up north, it's for places that have nothing
to do with the island that's in issue in this case.

So we've addressed the three species of concern
that are in the Pretrial Order, and two matters left under
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Count One. Government's claim, this lost use that
Mr. O'Rourke forgot, so important he forgot to even to
mention it to your Honor. Your Honor had to inquire about
it: "Do you have anything else? This claim for an
unspecified amount of lost use damages, and, second what are
called assessment costs, what's the story on lost use
damages?”
You're not going to hear any evidence from the

Government proving any lost use damages, your Honor, from

after CERCLA was enacted back in December of 1980.

On fish, your Honor, you're not going to hear any
evidence from the Government that people were fishing for
white croaker on the Palos Verdes Shelf before Montrose, and
now they can't. The evidence is all to the contrary, so
they're not going to show it to you; we're going to show it
to you.

On peregrine falcons you'll hear that peregrine
falcons have been out there on the Channel Islands for at
least the last decade. The bald eagles, both bird watchers
have been able to see bald eagles out there on Santa
Catalina for at least the last fifteen years, their own
expert says.

So there's no evidence of this lost use or, even
if there were, what the lost uses would be worth.

And with respect to the assessment costs under
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Count One, your Honor, they want $19 million for their
investigation. Ten years they've been investigating this.
This is what they've come up with. The evidence will show
they're not entitled to $19 million under anything because
they haven't proved any damages, and, even if they could,
we're going to show that that $19 million includes many
items that they should have taken out, many stricken
witnesses, for example, that are still in there, and that

$19 million goes well beyond the bounds of reasonableness.
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10 That's Count One, your Honor.

11 THE COURT: Well, stricken witnesses don't

12 automatically go out. They were used --

13 MR. WOLKOFF: Well, your Honor, you struck them.
14 THE COURT: -- and used in good faith. The fact

15 that something came along, like an opinion of the Supreme
16 Court, doesn't vitiate all the costs.

17 MR. WOLKOFF: Agreed, your Honor. There wasn't
18 any opinion of the Supreme Court here. What there was was
19 misconduct, and your Honor struck a number of these

20 witnesses for their own misconduct for hiding the ball.

21 MR. McNULTY: Your Honor, I've got to object to
22 the characterization. You know, if we want to start talking
23 about misconduct, there's a lot we could talk about.

24 THE COURT: Proceeding. This is an advocacy 1

25 understand.
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1 MR. WOLKOFF: Well, anyway, your Honor, the money
2 for those stricken witnesses, it shouldn't be in there.

3 Now, that's Count One.

4 I ' want to briefly touch upon the defendants’

5 counterclaim. It's against the State of California for

6 breach of public trust. If there are any damages here, your

7 Honor, you're going to hear that the State bears the

8 responsibility.

9 Your Honor has heard a lot about the counterclaim.
10 We've inundated you with motions concerning the

11 counterclaim. During the argument on those motions -- I'm
12 pointing to the August 28th, year 2000 transcript -- the

13 State's lawyers said, quote, "We did not say we bear no

14 responsibility." In fact, you will hear that they do bear a

15 significant responsibility because the evidence is going to
16 show that Montrose had a lawful permit to discharge this
17 wastewater.

18 The State could have made the LACSD treat the DDT
19 in Montrose's discharges, but they decided not to. Instead,
20 you'll hear that the evidence will show the State knowingly
21 allowed the LACSD to send virtually all the industrial

22 sewage, not just Montrose, all the industrial sewage

23 virtually of Los Angeles County for the Palos Verdes Shelf
24 through this world's largest open ocean outfall with only
25 minimal treatment they require.
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You're also going to here the LACSD routinely
violated its permits from the State of California by sending
out more particulars than it was allowed to and that the
State ignored warnings from its own agencies of what this
was doing or could potentially do to the environment out
there. So, if there any damages, your Honor, you're going
to hear that it's the State of California's fault.

8 Very briefly, Count Two, which is about the EPA's

9 response cost. Here we agree with the Government there's
10 not much left to try. There's an issue of defendants’

11 liability for the stormwater drains and ditches that are not
12 contiguous to the Montrose plant. The evidence will show
13 the Government won't meet its burden of demonstrating that
14 the low levels of DDT that are in these drainage ditches

15 came from Montrose.

16 And, finally, there were some response costs for

17 the Palos Verdes Shelf. It's the same issue again, your

18 Honor, about whether or not those response costs are

19 reasonable and whether or not they should be entitled --
20 your Honor struck at least three witnesses who I can think
21 of right now for misconduct from that should they be

22 entitled to recover those costs.

23 Your Honor, it's a case that's been going on for

24 over a decade. And during that decade the Government's
25 investigated and investigated trying to shoe that Montrose
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is liable for millions and millions of dollars for something
that was entirely lawful, and for injuries that are
definitional injuries that don't lead to any damages in the
real world.

The evidence is going to show, your Honor, that
Montrose is no more liable for manufacturing DDT than the
Federal Government is for buying most of it, or the State is
for allowing it to be discharged into the ocean.

9 Mr. Allen, on behalf of Chris-Craft is going to

10 talk briefly about the issue of Chris-Craft's liability,

11 your Honor. Thank you.

12 THE COURT: Well, what took all of this time to

13 get to today? The motions that could have been made very
14 early in this lawsuit based upon what you say, there's

15 nothing here.

16 MR. WOLKOFF: Well, your Honor, one of the things
17 that took a long time is you won't see -- your courtroom is
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18 packed, but you won't see the many witnesses who I

19 personally deposed and other defendant lawyers deposed, your
20 Honor, who withdrew what they had said in their reports, who
21 withdrew comments -- Dr. Spies, for example. He was one of
22 the Government's experts on kelp bass. And he wound up

23 testifying. In fact, it was showed -- his data showed that

24 the kelp bass were reproducing at the Palos Verdes Shelf as

25 well, if not better, than elsewhere. But we had to go
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1 through all of that ton of paper. I mean, there's a reason

2 why they have $19 million of investigative costs. And we
3 had to go through all of that.

4 It shouldn't have taken ten years, your Honor. We
5 appreciate the opportunity to be here on an expedited

6 schedule. Shouldn't have taken ten years. That's clear.

7 MR. ALLEN: Good morning, your Honor. My name is
8 Jose Allen, and I represent Chris-Craft Industries.
9 Your Honor, I have to admit that I have some big

10 shoes to fill this morning, and I'm going to try my best. 1
11 want to briefly explain while the evidence will show that
12 plaintiffs are flat wrong in claiming that Chris-Craft, a 50
13 percent shareholder of Montrose, is liable under CERCLA
14 because it supposedly operated the former Montrose plant.
15 Now, I expect the Government is going to spend a
16 lot of time during its case talking about Samuel Rotrosen,
17 Montrose's president, and raising things like various

18 letters that he may have written to the IRS, documents that
19 he signed while he was president, and conversations that he
20 had with people who were in the Torrance plant who were
21 running the Montrose plant on a day-to-day basis.

22 Of course, Mr. Rotrosen did these things. As you
23 will hear him testify, he was Montrose's president, and as
24 1ts president he managed its business, even though his

25 office was 3,000 miles away in New Jersey, and he had a
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separate business to attend to.

But the fact that Montrose's president did these
things doesn't mean anything. The issue isn't about how
many letters Mr. Rotrosen wrote, what documents he signed,
who he talked to or, for that matter, whose name appeared on
his paycheck. The evidence will show that the Government
cannot carry its heavy burden under the Supreme Court's Best
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8 Foods decision to overcome the presumption that
9 Mr. Rotrosen's actions and the other officers of Montrose
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were actions taken on behalf of Montrose, and not on behalf
of Chris-Craft.

Congress did not get rid of the basic common law
principle of limited shareholder liability when it enacted
CERCLA. And the evidence will show that the Government
cannot demonstrate that there was anything so unusual about
Chris-Craft's relationship with Montrose, its 50 percent
owned subsidiary, to give rise to shareholder liability
here.

The evidence will show that it was Montrose's
supervisors, its managers and employees who ran the Torrance
plant. The plaintiffs' theory that Chris-Craft was somehow
calling all of the shots at Montrose and dominating its
fears just doesn't hold water when you actually take a look
at how Montrose was organized and how it carried out its
business.
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First, let's start with Montrose's corporate
structure. From the first time Montrose was formed in 1946
Chris-Craft and its corporate predecessors owned only 50
percent of the stock of Montrose. The other 50 percent of
the stock was owned by Stauffer Chemical Company during all
of the years that Montrose manufactured DDT. The two
shareholders did not jointly own any other businesses.
Under the 1946 contract between them, which is known as the
master agreement that you'll be hearing are more about in
this case, each shareholder was entitled to elect an equal
number of directors to the Montrose board so that throughout
its history the board was evenly divided between board
members who were elected by Chris-Craft and board members
elected by Stauffer. All major decisions concerning
Montrose's business affairs had to be approved by Montrose's
Board of Directors and the board's decisions had to be by
majority vote. As a practical matter, this meant that no
major business decision could be made unless both
shareholders agreed on a course of action.
THE COURT: Sounds like a joint venture, doesn't
it?
MR. ALLEN: Well, your Honor, you're allowed to
have -- If you do it in a corporate form, there's still
limited liability --
THE COURT: I understand that.
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| MR. ALLEN: -- for the shareholders.

2 THE COURT: 1 understand that. It is a joint

3 venture in the nature of things.

4 MR. ALLEN: In the nature of things it's two

5 companies, two shareholders who came together to form a
6 corporation that was separately incorporated with its

7 separate board and its separate officers.

8 THE COURT: Both operating.

9 MR. ALLEN: Both not operating the facility, your
10 Honor. The focus is on the operation of the facility and
11 not the operation of the business, which is the key point
12 that the Supreme Court makes in the Best Foods decision.

13 THE COURT: Did the CEO of Chris-Craft get any
14 bonuses as a result of the sales?
15 MR. ALLEN: Not the CEO of Chris-Craft, your

16 Honor. There was the president of Montrose who would

17 receive a bonus from time to time based upon his performance
18 as the Montrose president.

19 THE COURT: I may have misheard you, then. 1

20 thought you said it was Chris-Craft's president.

21 MR. ALLEN: Your Honor, if I said Chris-Craft's

22 president, I misspoke. It was Montrose's president.

23 So, your Honor, Chris-Craft couldn't dominate or

24 dictate what Montrose did and couldn't control its business

25 operations.

Page 57

Second, the evidence will show that Mr. Rotrosen,
Montrose's president, put Montrose's interests first. Under
the master agreement with Stauffer he, Pincus Rothberg
another name you'll in this case, and Benjamin Rothberg
acted as Montrose's senior officers even though their
offices were 3,000 miles away in New Jersey.

Now, there was a simple historical reason for
this. When Montrose --

9 THE COURT: Let's go back for just a minute.

10 50 percent shareholder, Montrose couldn't act without

11 Chris-Craft either, could it?

12 MR. ALLEN: Your Honor, when you say Montrose
13 could not act without Chris -- Montrose could not act

14 without the approval of its Board of Directors.

15 THE COURT: Which was 50 percent Chris-Craft.

O ~J v kW=
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16 MR. ALLEN: 50 percent of the Board of Directors

17 were elected by Chris-Craft. The other 50 percent of the

18 Board of Directors was elected by Stauffer.

19 THE COURT: So Montrose could not operate without
20 50 percent vote or 1 percent vote of the Chris-Craft

21 directors.

22 MR. ALLEN: Both directors had to agree with

23 respect to business operations, but, your Honor, there's a

24 distinction between the business operation and the focus in
25 the Best Foods case, which is, it's not who's operating the
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1 business. The question is, who is running the plant in

2 Torrance, and is that being done by Montrose employees,

3 supervisors or management, or is it being done by the

4 shareholders, Chris-Craft or Stauffer and its corporate

5 successors.

6 THE COURT: Well, is Mr. O'Rourke then wrong when
7 he says Chris-Craft employees were in and running the

8 Montrose plant?

9 MR. ALLEN: What Mr. O'Rourke, I believe, is

10 referring to is that, for historical reason, which you will

11 hear from Mr. Rotrosen, Mr. Rotrosen remained on the

12 Chris-Craft payroll, but he was separately elected as the

13 president of Montrose. And the ability to hire and fire the
14 Montrose president resided in the Montrose board. So, even
15 if Chris-Craft were to get rid of Mr. Rotrosen, he would

16 still have held his position if the Montrose board decided

17 to do so to retain him as president, but his allegiance and

18 his --

19 THE COURT: If a Chris-Craft director said, "No,
20 go"?
21 MR. ALLEN: No. Both the boards would have to
22 agree by majority vote to tell Mr. Rotrosen to go.
23 THE COURT: Well, and if the Chris-Craft director
24 said we aren't going to pay him, who pays him then?
25 MR. ALLEN: He would still retain his position as
Page 59
1 president of Montrose.
2 THE COURT: Well, then, we are not going to let
3 Montrose pay him either.
4 MR. ALLEN: I'm sorry, your Honor?
5 THE COURT: If he had 50 percent of the vote.
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6 MR. ALLEN: Well, I don't believe that it would

7 work that way, your Honor, because the officers are elected

8 annually by the board, and so what would happen is if, for

9 one reason or the other, the board was dissatisfied with the

10 performance of an officer it could simply refuse to reelect

11 the officer to that position.

12 Now, thirdly, your Honor, Montrose followed all

13 corporate formalities here. It had its own bylaws; it had

14 Board of Directors meetings and annual shareholder meetings.
15 Tt had its own bank accounts and assets. It paid its own

16 debts, and it paid its own taxes.

17 Now, let me talk about the practical realities of

18 Montrose's business. As I mentioned, Montrose's senior

19 officers all lived and kept their offices in New Jersey.

20 The Montrose plant was on the other side of the country in
21 Torrance. As Mr. Rotrosen will testify, they visited the

22 plant only a few times a year.

23 He will further testify that he focused on

24 Montrose's business affairs, such as negotiating with

25 Government for purchases of DDT, and not on fine points of
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plant operations, which is the key element.

In addition, for the majority of time that Samuel
Rotrosen, Pincus and Ben Rothberg served as Montrose
officers, they also had management responsibilities for
another company and another chemical plant in New Jersey.

Common sense tells you, then, that as a practical
matter they could not be deeply involved in the day-to-day
operations of a plant located on the other side of the
country and separated by a three-hour time difference. The

only logical thing for them to do was to delegate the
day-to-day running of the plant to the people nearest to the
plant, and that's exactly what they did. The evidence will
show that Montrose had its own supervisors and managers on
Montrose's own payroll, who were responsible for running the
plant and making decisions about manufacturing, plant
improvements and waste disposal.

Montrose also had line employees on its payroll
working at the plant. At its peak there were about 300
people working at the Torrance plant.

For all of these reasons, your Honor, the evidence
will show that Chris-Craft's relationship with Montrose was
completely consistent with the way corporations normally
deal with its subsidiaries. It allowed Montrose to function
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24 independently; it left Montrose's officers free to do their
25 jobs without interference; and it was not involved in
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running the Torrance plant.

In short, the evidence will show that Chris-Craft
and its predecessors did not dominate or control Montrose,
but rather acted in all respects consistently with accepted
norms of parent/subsidiary relationships. Montrose had its
own separate and independent existence, both in the real
world and as a matter of corporate law. Therefore, your
Honor, there's no basis for ignoring the common law standard
of limited shareholder liability as to Chris-Craft.
10 Thank you, your Honor.
11 THE COURT: All right. We'll have to take a
12 recess for the reporter. She's got too many people talking
13 already. Ten minutes.

W ~1 O BN
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14 (Recess.)
15 THE COURT: All right.
16 MR. SEMLER: Good morning, your Honor. Michael

17 Semler on behalf of the United States with regard to the

18 counterclaims.

19 On September 18th this Court dismissed all of the

20 counterclaims against the United States with one exception,
21 and that exception is the claim that DDT released at or from
22 the Point Mugu Naval Base contributed to the injury of the
23 peregrine falcons. This is a narrow issue in a broad case,
24 and it's been addressed in detail in our trial brief, your

25 Honor. I just want to make two points of significance, two
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fundamental points, I hope briefly.

The first is that the defendants can't show any
connection between the Channel Island falcons and the
falcons observed at Point Mugu. During this part of the
year, several months during the winter, a very small number
of falcons have been observed foraging for several years at
the Point Mugu military base, but the evidence in this case
makes no connection between those very small number of
9 falcons and the falcons at issue in this case, the
10 population on the Channel Islands. In fact, it's not the
11 same group, not the same group of birds.

12 During the winter months, during the last ten
13 years there have been approximately one to three falcons
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observed on the Point Mugu base, and it's more likely that
these falcons are migratory birds that pass through the area
during the winter.

Secondly, there's no connection established by the
evidence that the Court will hear and nothing showing that
the Channel Island falcons at any time ingest any prey, any
other birds that had ingested any DDT at the Mugu base.

Third, there's no evidence that DDT has escaped
from the Mugu Lagoon into the ocean in any significant
amounts. Indeed, the State's Mussel Watch data establishes
that there are no elevated levels outside the Lagoon area in
the ocean for DDT. Likewise, the Court will hear no
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evidence that any DDT from Mugu traveled the twenty or more
miles to the nearest Channel Island.
In short, your Honor, the point one is that

there's no connection established in the record at this

trial, could be no connection established between the

falcons observed on the Navy base and the falcons on the

Channel Islands.

The second point, your Honor, is that even if

there were that type of nexus, no causation can be
demonstrated. That is, in the law of this case, in order to
prove liability for natural resource damages, the defendants
have to show that the United States released DDT at the Navy
base and that DDT was a substantially contributing cause to
the injury of the peregrine falcons out on the Islands. The
evidence is insufficient to establish even the most
fundamental steps in this causation pathway.

For example, defendants' evidence will be

insufficient to show when and under what conditions DDT
passed, if at any time, to peregrine falcons on the Islands,
of what species were involved in this food chain, or where
and what location the ingestion or the food chain passed
through. In fact, in the statement of facts filed by the
defendants in August listing the factual issues presented on
the counterclaims, the defendants identified no factual
issues for trial with regard to the DDT from Point Mugu and
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peregrine falcons.
Thirdly, there's an issue with regard -- thirdly,
on this point there's an issue with regard to volume. We've
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heard that the volume -- the evidence will show that the

volume, if identified at all, the volume of DDT released at

or from the Mugu facility is extremely small. This will
contrast very dramatically with the hundreds of tons of DDT

which we know has been released from the Montrose facility
over a period of many years, and, indeed, the 100 tons of
DDT resting on the Palos Verdes Shelf.

Likewise, in comparison with the agricultural
runoff issue, defendants have made the point that
agricultural runoff is in fact a massive source of DDT to
the Southern California Bight. And accepting that as true,
the releases -- the amounts of DDT released from the Point
Mugu base are in fact minuscule.

So taken as a whole, your Honor, the evidence will
show that neither connection to the Palos Verdes -- in
connection between the Mugu Lagoon and the Channel Islands
and will not show causation. As a result the United States
will be entitled at the end of trial to judgment on the
final remaining counterclaim.

Thank you.

MR. PHILLIPS: Good morning, your Honor. I'm Layn
Phillips. Irepresent the counterdefendant State of
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California on the one remaining counterclaim against the
State, breach of public trust.
As the Court will recall, when it first got
involved in this case, at the time the Court was involved
there was some fifty counterclaims pending against the
State, over fourteen by each of the four defendants in this
case. We are now down to one. And the Court will recall
from its early involvement in the case that when the Court
entered the case in February we were litigating the issue at
that time on motions filed by the defendants of whether the
State regulated the Palos Verdes Shelf too much. So much
so, the defendants claimed, that the State was the owner and
the operator of the Palos Verdes Shelf. Those motions of
course were rejected by the Court, and now we come full
circle.

Now we're going to trial on a single claim, namely
that the State didn't do enough; the State did not do enough
to protect the people of the State of California and these
defendants from the pollution that these defendants placed
on the Palos Verdes Shelf.

I'm going to set aside for just a moment the legal
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issues and talk about the evidence. I'm going to set aside

for just a moment the fact that no court in American

jurisprudence has ever awarded damages on such a theory.
Under normal circumstances I'd begin my opening
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statement, and you would expect Mr. Wolkoff to begin his
opening statement by saying, "These are the essential
elements of the claim. This is what we must prove." He
didn't do that; I won't do that. The reason is that neither
he or nor his many colleagues, nor your law clerks, will
ever find a case that says, "Here are the essential elements
of a breach of public trust claim.”" So I'm not going to
dwell on that, nor am I going to talk any more about the
fact that no court had ever said you can get monetary
damages for such a claim, because in this case, as you will
soon see, the defendants themselves have admitted in their
own counterclaim language that they cannot receive monetary
relief for this, and they told the Court that the day they
filed their answers and counterclaims. And, finally --

THE COURT: Isn't the trust of the State just
wound up in the principle of parens patriae?

MR. PHILLIPS: Well, what we do have is we have a
clear body of case law on the public trust doctrine which
begins in medieval English jurisprudence, and it says that
navigation and fisheries and commerce and the water below
the lands that are owned by the sovereign have to be
protected by the sovereign for the people. And the body of
case law that has grown out of that and came into effect in
California said that the State must consider the public
trust uses in various contexts whenever it makes decisions
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involving the public trust. It doesn't say the State has to
take one particular use over another.

For example, the State could declare a body of
water for fishing or commerce and literally destroy its use
for purposes of bathing or swimming, but it only is required
to consider the various public trust uses, and once it has
chosen whether, with the benefit of hindsight, the
defendants like the choice or not, once it has chosen as a
sovereign, its choice stands because that's what the State

10 does.

11

When it decides to balance the sewage needs of the
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people of Los Angeles and decides to dispose of those
offshore rather than try to dispose of a hundred million
gallons of sewage a day onshore when it balances fishing,
commercial rights, that's the public trust doctrine that we
have. There is no, however, next step -- a breach of public
trust that gives rise to monetary damages -- and that's
where the defendants are asking you to go, and that's what
we're going to tell you you can't do, either on the law or
the evidence.

So two separate and distinct concepts -- breach of
a public trust claim, a monument to their skills as lawyers
that have survived this long, and the public trust doctrine,
which is a doctrine well-established concerning the
consideration that sovereigns must give to various public
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trust uses.

I do not intend to have a lot of power point
presentations. I did bring my one demonstrative. It's a
book entitled, All I Really Need to Know I Learned in
Kindergarten, and it says that wisdom 1s not found in law
school or graduate school, but it's found in a sand pile, and
rule number one is play fair, and rule number two is say
you're sorry when you hurt something, and rule number three
is the rule that governs the outcome of the breach of public

trust counterclaim in this case -- it is clean up your own
mess.

And in this case the evidence will show, number
one, they didn't play fair every day their plant operated,
and the reason we have an affirmative defense of unclean
hands is locked solid. Every day their plant operated they
violated their City of Los Angeles permit, not the County of
Los Angeles permit, as Mr. Wolkoft said, but the City of Los
Angeles permit. They intentionally put toxic substances in
the sewers; they put hydrocarbons in the sewer.

The second thing they did, every day their plant
operated from 1947 until April 1970 when they were initially
cut off from the sewer, and then in June 1971 when they were
finally cut off from the sewer, they violated California
State statutes. They violated because the statute said you
can't put anything into the sewer system that's deleterious
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to birds or fish, and their own label said this product 1s
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2 harmful to fish and birds, and yet they are asking the State
3 to bear responsibility for the pollution that they caused.

4

Now, I do want to respond to one comment

5 Mr. Wolkoff made about the topic of responsibility. He did
6 say that on a hearing in August of this year that one of my
7 colleagues, Mr. Gregora, said, quote, "We did not say we

8 bear no responsibility.” He was being economical with the
9 facts because that hearing was held on a breach-of-
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mandatory-duty claim which the Court dismissed and granted
summary judgment on two weeks later. Mr. Gregora's comments
were that we do in fact owe duties to certain people. We

owe duties to the public, but we do not owe duties to the
polluters. And he was telling the Court that we are not

saying we have no duties.

Of course, we are saying in connection with this
breach of public trust counterclaim we know we have
absolutely no responsibility to these defendants for the
pollution that they put on the Palos Verdes Shelf. It's
there. The State didn't put it there. The United States
didn't put it there. They put it there. And CERCLA is the
statute where the fundamental principle is the polluter
pays, not the taxpayer pays. If their rule was the law, in
every case you have the Government as a liable defendant.
Each defendant could say, "Yes I polluted, but you, the
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Government, failed to prevent me."”

That would turn CERCLA and all the environmental
statutes on its head. That's why no court has ever awarded
damages. That's why no court has ever announced that are
central elements to this claim. But the Court will realize
in this case from the evidence that the State at all times
did take into consideration the very difficult choices that
it had to make in balancing the different public trust uses,
whether it was for sewage, whether it was for bathing or

swimming or fishing or commerce. And that was done even
years before environmental protection was recognized by the
California Supreme Court in 1971 as a public trust use.

First of all, I want to talk about the evidence of
the case and specifically what we will prove as the
counterdefendant in the case. It is no coincidence, your
Honor, that this is a DDT case involving the largest known
concentration of DDT contamination on this planet, and it's
no coincidence that the DDT contamination is at the end of a
sewer system that served for over two decades the world's
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20 leading manufacturer of DDT, whose manufacturing plant was
21 only five to ten miles away.

22 It was, as the evidence will show, the defendants,

23 not the State, who manufactured the DDT, marketed the DDT,
24 disposed of the DDT, knew precisely the chemical makeup of
25 the DDT, violated their City of Los Angeles -- not a State
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I permit, not a County permit, but their City of Los Angeles
2 permit every day they were in operation from 1953 to 1971,
3 violated State law in disposing of their DDT, and profited

4 from its manufacture and sale.

5 If T could have, please, the highlight of the City
6 of Los Angeles permit.
7 Now, your Honor, because we have multiple

8 defendants in this case and because all of the defendants’

9 liability in this case is the deprivative of Montrose, I may

10 use the term Montrose I may use the term "Montrose" and

11 "defendants" interchangeably.

12 First of all, I do want to point out one of the

13 comments made by Mr. Wolkoft. This is a City of Los Angeles
14 permit. Now, this is a counterclaim against the State, and

15 you've heard them during these proceedings use the term

16 "government" generally or "they." To establish a

17 counterclaim against the State, first of all, they have the

18 burden of proof. They have to prove some unlawful conduct
19 by the State. The City of Los Angeles, the LACSD, that's
20 not the State. They were defendants in this case, your

21 Honor. Some of the defendants in this case participated in
22 court-approved settlements, but it's a City of Los Angeles

23 permit, not a State permit.

24 Now, if I could have the next excerpt from the

25 permit. You heard from Mr. Wolkoff about how they had
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engaged in lawful discharges. Of course, our evidence will
show that they come to court attempting to shift the

liability for their own conduct to the State with unclean
hands. One of the conditions of their permit said that they
were not supposed to discharge any hydrocarbons. But
they've admitted in their filings before this Court --

indeed, the Court has entered rulings on summary judgment --
that DDT is a hydrocarbon. It's in the declarations of
multiple witnesses they have.

D 00 -1 O W B Lo DY e
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They also had an obligation to discharge no other
toxic substances in excess of zero parts per billion. The
evidence in this case will show that they've admitted on
multiple occasions that DDT is a toxic. Their own label --
and I don't think they're going to take the position that
the Government made them say something false on their
label -- their own label says, "This product,” in neon, "may
be harmful to fish and birds, and it's a toxin."

The Court asked about the magnitude of their
discharges when he was talking about their lawful
discharges, and so let me just answer the question since |
don't think he answered it.

The magnitude in this case is staggering. The
Court on September 18th, 2000, entered a finding of fact
that a Montrose official -- and it was in connection with
the State zero allocation CERCLA motion -- that a Montrose
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official had admitted ten to fifteen pounds per day into the
sewer. Now, if you run the normal ratios of solid
suspension removal, and you consider the number of days that
the plant was operating north of 300 days a year, and you
consider all the years in question, that alone gets you
twenty to thirty tons on the Palos Verdes Shelf. But the
Court made that finding of fact only as an admission under
Rule 801(d)(2)(E).
Our evidence in this case will show that the
amount of DDT that they discharged on the Palos Verdes Shelf
was staggering compared to their admissions. And indeed one
of the first witnesses you'll hear is John Redner, who is
the witness that the Court relied upon in making that
finding of fact. He had a memorandum of a conversation with
a Montrose official, and he put the ten to fifteen pounds
per day in parentheses, and the reason he did it is because
at that time he was conducting an investigation, and he knew
that that estimate was, to say it nicely, economical with
the truth. He knew that it was a low-ball estimate, because
Mr. Redner, who was very low in the pecking order at the
LACSD at that time, but is now very high in the pecking
order, was conducting an investigation.
And right after April of 1970, when Montrose was
cut off from the sewer, they began to look at two things:
how much DDT, after they were cut off from the sewer, was no
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longer coming into the LACSD joint water pollution control
pen, several hundred pounds per day, immediately change as
soon as they were cut off.
They also tested by another method. Montrose from
April 1970 to June 1971 began trucking the DDT to the Palos
Verdes landfill. Mr. Redner and some of his colleagues
showed up one day. They tested the DDT that was being sent
to the Palos Verdes landfill -- several hundred pounds per
day. Montrose was not discharging, as they've admitted, ten
to fifteen pounds per day; they were discharging huge
staggering amounts of DDT unlawfully which contained toxic
substance, which contained hydrocarbons into the sewer every
day, month after month, year after year, decade after decade
from 1953 -- 1947 on. That is why they have no case on
breach of public trust because they come to court with
unclean hands.
Now separate and apart from their violation of the
City of Los Angeles permit, they violated the State
provisions that I've told the Court about, the California
State statute. And they weren't disclosing this to the
State. You'll not hear a single Montrose official in the
22 state take the stand and say, "We told the State all about
23 our discharges."”
24 Indeed, how were these discharges discovered? Not
25 because Montrose disclosed them. They were discovered
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because the Los Angeles County Sanitation District began an
investigation. Mr. Redner will tell you that it's no rocket
science that they ultimately discovered that the world's
largest manufacturer of DDT several miles away turned out to
be the primary source of the DDT discharges, but they had to
conduct an investigation. And they did. And they conducted
this investigation in 1969. And in 1970 they concluded the

8 investigation and they realized that there was this nexus

9 between these DDT discharges and this huge manufacturing
10 facility only a few miles away, and they did a number of

11 things at that stage.

12 One of the things that they did was the State

13 conducted simultaneous testing because the State became

14 involved. As the Court may know, the State is, of course, a
15 different legal entity from the County, and the Los Angeles
16 County Sanitation District is a County agency. The State,
17 under State law, cannot tell LACSD specifically how to

~1 Oy B W N
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18 remedy a situation. There's a Water Code section. It's

19 13064 of the State Water Code, and it says that the State

20 can order that certain issues be corrected, but it can't say

21 how to do it.

22 The State, once it learned that, number one, there

23 was DDT in the sewer and, number two, the discharges had a
24 nexus to Montrose, moved swiftly to terminate Montrose's
25 access to the sewer. So contrary to their claim that the
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1 State somehow breached its public trust, we say two things:

2 Number one, you've come to court with unclean hands; and,

3 number two, the State did move swiftly to cut you off from

4 the sewer once we learned of your unlawful, undisclosed

5 discharges.

6 And finally we say that the State always took into

7 consideration these difficult public trust issues in

8 balancing the needs of sewage in Los Angeles with commercial
9 fishing, navigation, et cetera.

10 Now, one of the -- At the conclusion of the case

11 we hope that we establish two key points legally and two key
12 points factually.

13 Legally we hope to convince the Court -- and we

14 expect to do it as soon as their counterclaim case in chief

15 is presented -- that there is no such thing as a claim for

16 monetary damages on breach of public trust. And we'll point
17 out to you that they had this right early on in the lawsuit

18 because Montrose, in paragraph 103 of their counterclaim,
19 and Adventis and Atkemis -- that's three of the four

20 defendants who've been found liable under CERCLA -- two
21 offshore, one onshore -- in paragraph 81 both said this, and
22 this is a direct quote, "Montrose has been injured by the

23 State's breach of its trust obligations. Such injury

24 cannot" -~ their word -- "cannot be compensated or remedied
25 by payment of money damages, but rather only by issuance of
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declaratory or injunctive relief." Cannot be compensated by
monetary damages. Remedied only by issuance of declaratory
or injunctive relief. Now, that was their words, and they
had it right early on. Only Chris-Craft has even attempted
to preserve a claim for monetary damages.

The reason we think it's clear, aside from the
fact that no court has ever even said that there are -- a

~1 O B L N
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8 damage action available in this case, we have the doctrine
9 ofunclean hands. But finally we have the public trust body
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of law in the State of California that says that the public
trust duties are owed to the public generally, notto a
particular person or party. In other words, if the
defendants in this case were allowed, as members of the
general public -- and this is their words -- they say
they're suing on behalf of the general public to collect
damages, it would mean that the public, the purported class
here, looses three ways.

The first way they lose is the waters have been
polluted as a result of their violations. The second way
the public loses is that the defendants would be pursuing a
claim for monetary damages on behalf of the general public,
but they get to collect it; the public gets nothing. The
third way that they lose it is that the public, under their
theory, ends up having to pay for the cleanup themselves
because they want to shift the liability to the State. So

Page 78

the public loses by having their waters polluted, by letting
them collect the damages, and finally by having to pay for
the cleanup in the end. That would be regulatory
cuckoo-land, and that's why no claim has ever gotten this
far.

I finally want to mention that with respect to
obstacles in this case that counsel have mentioned some of
the rulings that pose obstacles either to the Government or
other parties, and 1 want to mention just briefly some

obstacles that the defendants face. The first obstacle from
an evidentiary standpoint they face -- and this is something
the Court will hear about -- is all of this was unnecessary.
You asked why did it take ten years. Well, the answer to
that is we didn't have you. It took six years for them to
conduct discovery of us, and we got six weeks, and we're
ready to go. But the reason it took longer than ten years
is because, not only did they not disclose what they were
doing, but it took longer than ten years because thisis a
case -- it took longer than ten years because this is a case
where they could have avoided this completely and
inexpensively.

We have an appropriations request by them. It's
dated in 1970. And for $50,000, and in less than one year,
they converted, in 1970 to 1971, their entire facility to a
full water recycling, eliminating entirely DDT discharges
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into the sewer, entirely.

When Mr. Redner gets on the stand, ask him how
many hundreds of millions of dollars it took to provide
secondary treatment to the Los Angeles County Sanitation
District. And, remember, L.A. County Sanitation District's
treatment only removes about 40 percent of the pollution.
They had the ability not only to do it, but they did it in
one year. And when you say, why did it take ten years, we
say, why wasn't this cured in 1953, the year after I was

born. That's why we shouldn't be here today.
And when we talk about the relative equities in
this case about what the State could have done, we should
ask not only what they could have done, but what they did
because in less than a year they took those steps.
Obstacles: Obstacle number one is that there is a
published opinion in this case. It's before you came to the
party and I came to the party, but it's an opinion at 788
Fed.Supp. 1495, and Judge Hauk wrote the opinion in the
case, and it's been the law of the case for some time. And
it sets forth in detail a discussion of the counterclaim
issues in this case, and it says the following: It says
they cannot obtain affirmative relief. Cannot obtain
affirmative relief. It says they cannot obtain injunction
relief. It says they cannot obtain attorney fees in the
case. They cannot -- They can only obtain the mirror image
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in a case against the sovereign of what the sovereign is

seeking against them. However, when it comes to a

counterclaim of this nature, breach of public trust, they

can't even obtain monetary damages. And that is why in

their counterclaim when they first filed it, they recognized

it and admitted that they couldn't obtain monetary damages.
The second obstacle they face is your Honor has

already dismissed, granted summary judgment on the breach of

public trust counterclaim against the United States. You

10 did that and on that day in September of 2000 when you did

11

it, you entered findings of fact. One of the findings of

12 fact that you entered is that they have shown and came

13 forward with, and had no allegation of injury to their

14 business or person or property in their contentions of fact.
15 They still have not.
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16 But the next -- And the State, of course, is also

17 asovereign like the United States, and we are going to

18 establish exactly what was established in connection with

19 that one claim. The Court may recall, the way the

20 counterclaim came to trial is on September the 18th you

21 granted the State's motion for summary judgment with respect
22 to all remaining claims, but carved out this one claim.

23 Finally, another obstacle that the defendants face

24 1in this case is explaining to the Court what avenue of

25 relief'is available. They have in this case no ability to
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obtain injunctive relief, no ability to obtain monetary
damages, no ability to obtain declaratory relief because
when you look in the final Pretrial Order which is the bible
for this case, they have a category that says declaratory
relief. They list no declaratory relief for the breach of
public trust counterclaim in this case.

They can't get attorney fees. We know from the
Court's April 17th and June 3rd rulings they can't get
9 recoupment, indemnity or equitable contribution. So if they
10 can't get affirmative relief, monetary relief, injunctive
11 relief, recoupment, indemnity, contribution, what is left?
12 And the answer, your Honor, is nothing.

00 ~1 O W b L D ==

13 Thank you.

14 THE COURT: Mr. Wolkoff, do you wish to respond or
15 any of the defendants wish to respond?

16 MR. ALLEN: Your Honor --

17 THE COURT: The reason I ask that is because I

18 believe, at least the law to me is clear -- the Ninth

19 Circuit sometimes doesn't agree with me, and when it does 1
20 look again because I might be wrong -- that I can grant a

21 judgment on this issue to the State based upon the opening
22 statements.

23 MR. ALLEN: Well, your Honor, I don't think that

24 it's appropriate at this juncture of the case to grant

25 relief on the basis of the opening statement for a number of
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1 reasons.

2 First of all, one of the very important factors

3 that Mr. Layn Phillips left off of his list in terms of

4 relief that's available to the defendants is an offset.

5 What the State has said here is that it is the trustee for
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6 these resources and, my goodness, these resources have been
7 injured by these defendants. But at the same time Mr.

8 Phillips has said, "Your Honor, in administering the trust,

9 we, as the State, can make a decision as to how we're going
10 to allow those trust resources to be used, and we can

11 balance the need for public sewage against impact to marine
12 and other aquatic resources, and that's our decision to

13 make."

14 Well, your Honor, we would suggest to you that the
15 State can't have it both ways. They can't come against the
16 defendants and contend that the defendants have caused

17 injury to a trust that's been entrusted to the State's care

18 and then turn around at the same time and say, "Oh, but you
19 know what, we made the decision that it was okay to injure
20 these resources, so there's no claim against us.”

21 Your Honor, we believe that the public trust

22 claims that we have here can be used by way of offset to

23 defeat the State's claims against the defendants for injury
24 to the trust.

25 THE COURT: Offset, as you describe it, means
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money damages, doesn't it?

MR. ALLEN: Well, no, your Honor, because
you're --

THE COURT: How do you get an offset without
coming up to some money damages?

MR. ALLEN: Because, your Honor, you can simply do
it in the nature of an allocation. You can say the State is
responsible for some percentage of the injury that is
attributable to the claims made in this case, and,

therefore, their claims against the defendants are reduced
by that amount.

THE COURT: That would be a matter of defense, not
of a counterclaim.

MR. ALLEN: Well, your Honor, we believe we could
appropriately plead it, both as a matter of counterclaim or
defense.

May I make one other point?

THE COURT: Yes.

MR. ALLEN: Mr. Phillips spent a lot of time
talking about violations of permits issued by L.A. City, and
he referenced the hydrocarbons. Your Honor, DDT is not a
hydrocarbon. It's not oil, which is what that provision
went to. And it's simply incorrect to characterize DDT as a
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hydrocarbon, and I think the evidence will show that the
allegation that Montrose violated that provision of its
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permit is completely inappropriate.

But, your Honor, I believe that the issue here,
and the essence of our counterclaim here, is that to the
extent that the State is able to demonstrate that there were
injuries caused to natural resources, we are entitled to put
on evidence and to affirmatively establish that those claims
against the defendants ought to be reduced by the amount by
which the State is found to be at fault for being the
architect of its own injuries here.

THE COURT: All right. I'm going to give the
defendants probably to Thursday, the 21st, to get me a
memorandum, and I am going to reserve the question of
entering judgment based upon the opening statements.

MR. PHILLIPS: Your Honor, may I then informally
for the record pursuant to Rule 52(c) make a request that
they have been heard as a matter of law; that they made no
outline of what the essential elements were or what evidence
they would present. Moreover, there are motions in limine
that would directly knock these issues out on a
discretionary basis that are pending before the Court; and
that having been fully heard on those motions in limine and
the opening statements under Rule 52(c) that we request
judgment as a matter of law.

We also request judgment as a matter of law
because Mr. Allen and Mr. Wolkoff will admit, under the
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Court's June 26th order, they had to submit any expert
affidavits or fact affidavits in support of any witnesses in
support of this claim. They could not, under Rule 103(a)(2)
of the Federal Rules of Evidence, make a proffer to you
right now of a single affidavit they have submitted on the
breach of trust counterclaim. And the reason is there is
none. So they don't have any evidence. I think, after the
Court's rules on the motions in limine, they're not going to
have any exhibits, and we already know they don't have any

10 relief, and that's why it should be granted.

11

12
13

MR. ALLEN: Your Honor, may 1 be heard?
THE COURT: You get your memo to me.
MR. ALLEN: Oh, thank you very much, your Honor.
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14 THE COURT: All right. T guess we can start with
15 the witnesses.

16 MR. ALLEN: Excuse me, your Honor. One point of
17 clarification. Thursday is the 19th, and you said the 21st.
18 THE COURT: Thursday is the 21st -- at least

19 according -- I'm sorry, I'm sorry. I'm in the wrong month.
20 They haven't taken September off of here yet.

21 MR. ALLEN: Tl take the later month.

22 THE COURT: No, it's the 19th.

23 MR. ALLEN: The 19th, your Honor.

24 THE COURT: Yes. Thank you.

25 MR. GALVANI: Your Honor, before we begin, may |
Page 86

1 request that under Rule 615 all fact witnesses be excluded

2 from the courtroom, not experts and not representatives of

3 the parties, but fact witnesses.

4 THE COURT: All witnesses who are not experts or

5 members of the teams that are here are excluded from the

6 courtroom until your testimony has been completed. When

7 your testimony has been completed, you are admonished not to
8 discuss your testimony with any other witness until all of

9 the testimony has been completed.

10 That's whether you're here for the defendants or

11 for the plaintiffs or whether you're here by subpoena or

12 voluntarily, you are excluded from the courtroom. And

13 counsel are admonished to maintain the admonition of the

14 Court with reference to witnesses because I can't tell who

15 is and who is not a fact witness by just looking at him.

16 MR. McNULTY: Your Honor, could I ask one point of
17 clarification? Some of the fact witnesses that we have are

18 also our agents' and clients' representatives. Do you want

19 them out?

20 MR. LYTZ: Your Honor, Karl Lytz. One question

21 with respect to Montrose's president, Mr. Frank Bachman. He
22 has been excluded as a fact witness in the case. He did

23 receive a subpoena to appear as a custodian of records. May
24 he attend the sessions in light of the limited nature of his

25 appearance?
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1 MR. WOLKOFF: Your Honor, he's representative of
2 Montrose, he's a party, so 1 believe he's entitled under the
3 rules to be here during the course of the trial.
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MR. O'ROURKE: We don't oppose that.

THE COURT: All right.

MR. WOLKOFF: Thanks.

MR. GALVANI: Your Honor, that would true for each
8 of the parties since Joseph Kelly is here for my clients,

9 and Brian Kelly for Chris-Craft?

10 THE COURT: Yes.

11 MR. O'ROURKE: That's fine. As far as I can tell

12 our fact witnesses are gone, with the exception of the one

13 T'm going to call first.

14 Before I call any live witnesses, the plaintiffs

15 do want to move in some designated deposition transcripts.
16 There are eleven of them. The portions have been designated
17 by us. Counter-designations have been marked by the

18 defendants. Both sides have objected to the other side's

19 designations, to the extent they felt it was appropriate.

20 And due to the number of witnesses in the cases, we would
21 propose that we just move the depositions in without reading
22 them and without taking the Court's time on that.

23 THE COURT: Any objection to that?

24 MR. RAUSHENBUSH: Your Honor, this is Rich

25 Raushenbush for the defense. We have no objections to doing

~I N o
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1 that, understood that our objections are written in the
2 margins of the transcripts.

3 THE COURT: Yes, and my rulings will be made in
4 the margins.

5 MR. RAUSHENBUSH: Thank you, your Honor.

6 MR. O'ROURKE: Your Honor, we also have no

7 objection to all the deposition testimony from both sides

8 being --

9 THE COURT: Those have to be given to the clerk,
10 also.

11 MR. OROURKE: Yes, sir. We have the originals,

12 and I could hand him a copy. We would also propose,

13 instead, that the deposition testimony be accepted into

14 evidence, objections simply going to weight, as an

15 alternative.

16 THE COURT: I'm sorry, I didn't hear the last.

17 MR. OROURKE: We would propose the deposition
18 testimony be accepted into evidence with the objections that
19 are handwritten in going simply to the weight to be given to
20 the evidence, just so we know what's in evidence when the
21 trial closes.
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22 THE COURT: As to those objections that are

23 overruled they will go into evidence. As to those that are
24 sustained in the margins, they are excluded.

25 MR. OROURKE: Thank you, your Honor.
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1 And our first live witness is Mr. Steven

2 Simanonok.

3 THE CLERK: Please come forward.

4 Please raise your right hand.

5 STEVEN SIMANONOK, PLAINTIFFS' WITNESS, SWORN
6 THE CLERK: Please be seated.

7 For the record, sir, would you please state your

8 full name and spell your last name.

9 THE WITNESS: It's Steven Simanonok,
10 S-i-m-a-n-0-n-o-k.
11 DIRECT EXAMINATION

12 BY MR. OROURKE:

13 Q. Mr. Simanonok, where do you work?

14 A. With the United States Environmental Protection Agency.
15 Q. And how long have you been working there?

16 A. Since 1977.

17 Q. And what is your current position there?

18 A. Currently I'm a Brownfields Coordinator.

19 Q. Have you ever had any occasion to visit the Montrose
20 plant on Normandie Avenue?

21 A. Yes, I have. I've been there on at least four

22 occasions.

23 Q. And when was your first visit there?

24 A. 1believe in 1980. I performed a RCRA hazardous waste
25 compliance inspection.
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1 Q. And on the easel next to you is a photograph. Do you
2 recognize that photograph?

3 A Yes, 1do.

4 Q. What is it a picture of?

5 A. Thisis -- Well, a much earlier version of the Montrose
6 Chemical Company facility.

7 Q. And how do you know what this picture is of?

8 A. Well, I actually obtained this photograph from archives
9 at the University of California, Santa Barbara. 1

10 recognize -- Let me figure this out.

11 Normandie Avenue here, the configuration of the
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12 train tracks going into the Montrose Chemical plant. The
13 entrance to the facility here across the railroad tracks on
14 Normandie Avenue. This is actually up in the far right
15 corner, a picture of a piece of the McDonnell Douglas

16 Aircraft plant to the north.

17 Q. When you pointed to the entrance, is that how you
18 personally entered when you visited the plant?

19 A. Yes. Yeah, the entrance has always been here on the
20 north.

21 Q. Now, with reference to Exhibit Number 4386 --

22 I would ask that be handed to the witness.
23 (Joint Exhibit 4386 marked.)
24 Do you recognize Exhibit Number 43867
25 A. Yes, Ido.
Page 91
1 Q. What is that?
2 A. That's a list of photographs that I collected at the
3 University of California.
4 Q. And is this a blowup from those photographs?
5 A. Yes, this is one of the negatives.
6 Q. When was the second time you visited the plant?
7 A. In 1981 I accompanied the California Department of

8 Health Services on an abandoned -- it was under their

9 Abandoned Site Program investigation.

10 Q. Okay. And I'm going to refer you next to Exhibit 4069,
11 if you want to flip to that page of your notebook.

12 (Joint Exhibit 4069 marked.)

13 A. Thaveit.

14 Q. Do you recognize Exhibit 4069?

15 A. Yes. This is a copy of Montrose Chemical Corporation's
16 Foreign Product Export labeling.

17 Q. And referring to the blowup, the demonstrative exhibit,
18 do you recognize that?

19 A. Yes. It's a copy of the same document.

20 Q. How do you know what this is?

21 A. Well, I recognize it because it has their EPA file

22 stamp here.

23 Q. And where did you obtain it?

24 A. Treceived it from John Kallok, the plant manager at

25 Montrose Chemical Company.
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I Q. Do you see the line stating "Do not contaminate any

ED_006389_00005673-00057



2 body of water"?

3 A Yes. Itsays, "Keep out of any body of water. Do not

4 contaminate water by cleaning of equipment or disposal of

5 wastes."

6 Q. Do you have any knowledge about whether Montrose ever
7 contaminated any water with DDT?

8 A. Only on a later visit.

9 Q. It was on your third visit?

10 A. Yes.

1T Q. And what was the purpose of that visit?

12 A. That was later in 1982, towards the end of 1982. We

13 had received information from California State Department of
14 Fish and Games Mussel Watch Program that suggested there
15 were recent inputs of fresh DDT into Los Angeles Harbor, at
16 which point I assembled a small team of technicians to

17 sample the stormwater coming from the southeast corner of
18 the Montrose property.

19 Q. And what was the purpose of this team?

20 A. Well, there was both the Mussel Watch data and

21 downstream monitoring data that suggested there were fresh
22 inputs of DDT in the stormwater runoff coming from the

23 Montrose plant.

24 Q. Now referring to the exhibit that Miss Jennings just

25 putup, do you know what that is? Do you recognize that
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map?

A. This is a schematic showing Montrose Chemical and the
surrounding area.

Q. Can you show us on this map the areas that you and your
team sampled?

A. Well, on the first day we sampled stormwater discharge.
It was actually the first rainwater of the fall coming off

the plant. We sampled right here at the southeast corner of

9 the Montrose property, along the railroad tracks running to

10 Farmer Brothers Coffee.

11 The stormwater discharge overflowed a curb at the

12 Farmer Brothers Coffee plant, ran across their parking lot

13 and entered a storm drain approximately right there.

14 Q. And did you see the water flowing that way yourselt?

15 A. Yes.

16 Q. And what did you do with the samples that you took that
17 day?

18 A. Well, we also collected several more samples downstream
19 of'the facility.

O ~1 O U B L DN
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20 Q. Can you show us those locations?

21 A. Right here where the storm drain exits into what's

22 called the Torrance Lateral and farther downstream as well.
23 All of the samples were labeled, packaged and shipped under
24 a chain of custody to an EPA contract laboratory.

25 Q. Could you refer, please, to Exhibit 4094 in your
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1 notebook.

2 (Joint Exhibit 4094 marked.)

3 A Yes, I haveit.

4 Q. What is this document?

5 A. This is actually a copy of my investigation report.

6 Q. And did you prepare this report as part of your normal
7 duties at EPA?

8 A. Yes, 1did.

9 Q. Did you make it near the time of the inspection?

10 A. As soon as we obtained all the laboratory analysis and
11 the quality assurance data.

12 Q. Did you attempt to make the document accurate?

13 A. Yes, 1did.

14 Q. What were the results of the samples that you got back
15 from the laboratory?

16 A. Well, the water samples -- in fact, every water sample
17 taken that day from the Montrose plant and below the

18 Montrose plant showed DDT in concentrations of hundreds of
19 parts per billion.

20 Q. Ifyou could flip to the end of that same exhibit,

21 Exhibit Number 4094 --

22 A. Yes.

23 Q. --there's some blue pages there. Could you look at
24 the page marked 22.

25 A. Yes. These are photographs that I took on that day.

Page 95
1 Q. What is the top photograph a photograph of?
2 A. ltsays aview to south along the railroad tracks,
3 discharge flowing from Montrose ditch to Farmer Brothers
4 Coffee.
5 Q. Isthat the ditch in which you sampled?
6 A. Yes,itis.
7 Q. Did you ever return for any other visits to the
8 Montrose plant?
9 A. Well, the following day we obtained soil samples along
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10 the same discharge pathway.

11 Q. What did you do with those samples?

12 A. They were also sent to an EPA contract laboratory.

13 Q. And what were the results of those samples?

14 A. Those showed -- In fact, every soil sample collected

15 below along the surface discharge pathway showed DDT and its
16 metabolites in the hundreds of parts per million range --

17 T'm sorry -- the thousands of parts per million range.

18 Q. Did you ever return to the plant for any reason after

19 that?

20 A. Yes. That would have been on my last visit to the

21 plant. The plant property had already been demolished. And
22 Tinterviewed Mr. John Kallok on a trailer located on the

23 paved property.

24 Q. Did you take any notes of that interview?

25 A. Yes. Itook notes of the interview, wrote up a draft,
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and I mailed them to Mr. Kallok for his corrections.
Could you refer to Exhibit 4079.
(Joint Exhibit 4079 marked.)
. Yes, I have it.
Is that --- Do you recognize that exhibit?
Yes, I do.
What is it?
Well, this is both my transmittal and marked-up copy of
9 my report of interview with Mr. Kallok.
10 Q. And now if you could refer to Exhibit 4051.
11 (Joint Exhibit 4051 marked.)
12 A. Yes, I haveit.
13 Q. Do you recognize that exhibit?
14 A. Yes. This is a copy of a memo that I obtained from
15 archives -- either the Los Angeles Bureau of Sanitation or
16 the Los Angeles County Sanitation Districts.
17 Q. Could you refer to the second paragraph of this
18 memorandum.
19 A. Yes, sir. Beginning with "Rainwater"?
20 Q. Could you read the entire paragraph.
21 A. It says, "Rainwater and Dickey obtained two samples” --
22 T'msorry. This is a memo dated February 24th, 1953.
23 Rainwater and Dickey obtained two samples of
24 strongly acid waste on February 20th, 1953, and inspected
25 the plant area. One sample was obtained from discharge into

1
2
3
4
5
6
7
8
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1 open field drain at Florence Drive and Maple Street. The

2 other sample was from stream outflow at the southeast fence
3 boundary RR" -- I'm assuming that's railroad trackage area.
4 Q. The reference to Florence Drive and Maple Street, do

5 you know where that is?

6 A. Yes,1do.

7 Q. Where is that located?

8 A. Florence Drive was renamed Kenwood Drive and Maple
9 Street is now 204th Street.

10 Q. Could you show that intersection on the diagram?

11 A. That's right there.

12 Q. How do you know that those streets changed names?
13 A. Actually I had done title searches on several blocks of
14 properties on 204th Street, and in those title documents to
15 those properties I see the name change.

16 Q. Thank you very much.

17 And with that, your Honor, I would move in --
18 Actually, I'm sorry. Forgive me.
19 Did you sign a direct testimony affidavit?

20 A. Yes, Idid.

21 Q. Isitincluded in front of your notebook?

22 A. Yes,itis.

23 Q. And did you also execute an errata sheet?

24 A. Yes. Ibelieve there were four items I corrected on my
25 affidavit on the errata sheet.

Page 98
1 Q. Given --
2 MR. LYTZ: Your Honor, object to the answer of the
3 affidavit on the grounds of hearsay.
4 THE COURT: The written testimony?
5 MR. O'ROURKE: I was going to ask him.

6 BY MR. OROURKE:

7 Q. Is the affidavit with the corrections and the errata
8 true and accurate to the best of your knowledge?

9 A. Yes,itis.

10 MR. OROURKE: With that I would move his
11 testimony in.
12 MR. GALVANI: Your Honor, on behalf of Aventis and

13 Atkemis I would object on the grounds that it's irrelevant.

14 Your Honor has already found my clients liable with respect
15 to the property site itself. And as for any offsite

16 property any evidence of off-site investigation, that seems
17 to be irrelevant and hearsay, as well.
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18 THE COURT: That's overruled. The direct

19 testimony of the EPA fact witness Steven Simanonok is

20 received.

21 MR. OROURKE: Your Honor, we would also -- 1
22 don't know whether I have to move in the exhibits to which
23 he cites as well or --

24 THE COURT: Those exhibits that are referred to in
25 that are in evidence.
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1 (Joint Exhibits 4069, 4079, 4094 and 4386 received.)
2 MR. O'ROURKE: Thank you very much, your Honor.
3 With that the direct is finished.
4 THE COURT: Cross-examination?
5 MR. LYTZ: Yes, your Honor.
6 CROSS-EXAMINATION
7 BY MR.LYTZ:

8 Q. Mr. Simanonok, you conducted your sampling of the

9 surface water drainageways in the vicinity of the Montrose
10 plant about eighteen years ago; is that correct? Was the

11 date November 9th, 1982, sir?

12 A. Yes, it was.

13 Q. And all of the sampling that you did on the surface

14 water drainage way was conducted on a single day; isn't that
15 correct?

16 A. The surface water was all collected in one day;

17 correct.

18 Q. T've placed on the screen here one of the pages out of
19 your report. Do you recognize the flowpath here, sir?

20 A. Yes, that's my drawing.

21 Q. You put several points along the way. You collected
22 about two samples here at Location Number 1 1; is that

23 correct, sir?

24 A. May I look at my report just to refresh --

25 Q. Please do.
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1 A. Yes. Duplicate samples were collected at Location

2 Number 1 1.

3 Q. So basically one sample. You took two samples at one

4 location; correct, sir?

5 A. Yes.

6 Q. And then at Number 2, at Location Number 2, you took a

7 single sample there; is that correct?
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8 A. Yes, itis.

9 Q. And then down at Location Number 3, close to the catch
10 basin of the Farmer Brothers drain you took three samples

11 there; is that correct, sir?

12 A. Yes.

13 Q. When you were there on November 9th of 1982 had water
14 ponded down here in the vicinity of the Farmer Brothers

15 plant?

16 A. Yes, it had.

17 Q. The water had to rise up to a level of several inches

18 before it would flow through the curb; is that not correct,

19 sir?

20 A. Yes, itis.

21 Q. This is also taken from your report? Do you recognize
22 this figure as representing the flow pathway from the

23 Montrose plant out to the Dominguez Channel?

24 A. Yes,itis.

25 Q. When the water lead went from the catch basin it flowed
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1 into an area called the Kenwood drain; is that not correct,

2 sir?

3 A Yes.

4 Q. That's an underground drainage way now that runs about
S three quarters of a mile through this neighborhood; correct?
6 A. Idon't have the exact distance here, but that sounds

7 about right.

8 Q. When was the Kenwood drain constructed?

9 A. Well, there were different sections constructed over

10 different periods of time.

11 Q. Had any portion of the Kenwood drain been constructed
12 in 19537

13 A. TIbelieve that was an open ditch in 1953,

14 Q. So that, as you were reading earlier from one of the

15 exhibits, you were talking about evidence of water being

16 present in the Kenwood ditch in 1953, that would be evidence
17 that doesn't relate to the areas that you conducted any

18 sampling in; correct?

19 A. My understanding is the drain that's now shown going
20 down Kenwood Avenue was underground by the Flood Control
21 Districts again sometime subsequent to 1953, but before my
22 sampling in 1982.

23 Q. So what you sampled then in this area had nothing to do
24 with what was sampled in 1953. That was not a structure
25 that you dealt with; isn't that correct, sir?
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I A. Correct. The 1953 structure would have subsequently

2 been undergrounded.

3 Q. The stormwater flow into this -- The Kenwood drain is
4 an underground conduit, is it not?

5 A. Yes, itis.

6 Q. It collects stormwater that also flows into that

7 drainage way from the neighborhoods, doesn't it?

8 A. Yes. There's many catch basins that input into the

9 Kenwood drain.

10 Q. You took one sample at the Kenwood drain; is that not
11 correct, here at Location 57

12 A. Yes, Idid.

13 Q. You took no samples of any stormwater entering into the
14 Kenwood drain between the Montrose site and the point at
15 which you took the sample about three quarters of a mile

16 away.

17 A. No. That would have required opening a manhole and
18 entering underground drainage structures during the

19 stormwater event.

20 Q. You didn't take any samples of stormwater running into
21 the drain from the neighborhood areas at their surface

22 street level entries as you had done at the Farmer Brothers
23 catch basin, for example?

24 A. No, 1did not.

25 Q. So you don't know whether or not any DDT contained in
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1 the soils in this neighborhood was introduced into the

2 surface --- into the Kenwood drain downstream of the

3 Montrose point, do you, sir?

4 A. No, Ido not.

5 Q. Similarly, the Kenwood drain has other influent

6 portions that run in. You did no sampling of this areas

7 either, did you, sir?

8 A. No, sir.

9 Q. The Kenwood drain comes into the Torrance Lateral. You
10 found a significantly lower concentration of DDT in the one
11 sample that you took here at Location 5, did you not,

12 Mr. Simanonok?

13 A. Yes, Idid. Oh, I'm sorry, no. Location Number 5

14 total DDT actually appears greater than the upstream

15 locations.
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16 Q. Even greater than it was up here at the Farmer Brothers
17 site.

18 A. Yes.

19 Q. So the downstream location for Montrose had a higher
20 concentration than did the concentration in stormwater at
21 the site itself; isn't that correct, sir?

22 A. Yes.

23 Q. Did you do any sampling -- the Kenwood drain --

24 A. Oh, I'm sorry. I'm not reading my own report

25 accurately here. Location up closest to the site actually
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1 are all hundreds of parts per billion, and when 1 get to

2 Location Number 5, I'm only down to seventeen parts per
3 billion.

4 Q. So this is getting messy now, and is reversed. This is
5 significantly lower at Station 57?

6 A. It would be the highest closest to the site, and then

7 at each downstream location appears to decrease, but the

8 numbers jump around because you're not all sampling the
9 exact rainwater as you move downstream.

10 Q. There are other sources that are flowing into that as

11 you go downstream; isn't that correct?

12 A. Yes.

13 Q. And you did not sample any of the other sources that
14 were influent into the Kenwood drain downstream of the
15 Montrose plant.

16 A. Only that those inputs would be represented at location
17 5 as downstream of those.

18 Q. Location 5 is where the Kenwood drain flows into the
19 Torrance Lateral; isn't that correct, sir?

20 A. Actually, no. All of 685 there is -- May 1?

21 Q. Yes, please.

22 A. No, it's just not coming out. Here we are. I think

23 I'm losing my batteries here.

24 If you see there's a southern section that's

25 highlighted in yellow there, part of 685, that whole section
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1 is considered still the Torrance Lateral.

2 Q. Oh, yes, I'see. This is -- You're saying this is the

3 Torrance Lateral here.

4 A. The Torrance Lateral actually has some feeder systems
5 here and daylight along here, I believe, and then comes out.
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6 So this whole segment is considered the Torrance Lateral in

7 flood control maps, and then the Kenwood Avenue drain is one
8 input to the Torrance Lateral.

9 Q. So you have one sample here. Did you take any other

10 samples on November 9th, 1982, in the Torrance Lateral?

11 A. It's Location Number 1 6 is still considered, 1

12 believe. Location Number 6 I also obtained a water sample.
13 Q. That sample was broken in transit, however, wasn't it?

14 A. Yes, it was.

15 Q. So in the entire length of the Torrance Lateral you

16 took -- only had analytic results from your sampling of that
17 at one station; isn't that correct, sir?

18 A. Yes,itis.

19 Q. The Torrance Lateral flows into the Dominguez Channel;
20 is that correct?

21 A. Yes.

22 Q. Did you take any samples on November 9th, 1982, in the
23 Dominguez Channel?

24 A. No, 1did not.

25 Q. The Dominguez Channel flows into the consolidated slip;
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1 is that correct, sir?

2 A, Yes.

3 Q. You took on November 9th, 1982, no samples in the

4 consolidated slip?

5 A. No, Idid not.

6 Q. So the entirety of your investigation on November 9th,

7 1982, consisted of a single sample taken downstream of the
8 Montrose plant -- Let me restate that.

9 You had only one sample that was taken between the
10 catch basin at the Farmer Brothers area and the consolidated
11 slip; isn't that correct, sir?

12 A. Yes,itis.

13 Q. You don't know whether or not the DDT that you detected
14 in the sample station -- at the sample location on the

15 Torrance Lateral, you don't know whether that came from the
16 Montrose site or not, do you?

17 A. If one looks at the ratio of DDT it suggests a fresh

18 input of new product.

19 Q. Did you take any upgradient, upstream samples,

20 Mr. Simanonok, at all?

21 A. There is no upstream for the Montrose site. It's

22 stormwater runoff. The stream begins at the Montrose

23 site -- we've both called it the Jones ditch, but there is
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24 no upstream location for the channel that originates within
25 the Montrose property.

Page 107

1 Q. But there's clearly an upstream location sampling area

2 within the Torrance Lateral upstream of where you took your
3 sample; this is all upstream of the location, is it not,

4 sir?

5 A. TI'msorry, that's downstream.

6 Q. But upstream you took no samples up here in this

7 location; is that correct?

8 A. Correct.

9 Q. And so you don't know whether or not the concentration
10 that you observed here came from the plant; you don't know
11 what the background was in the Torrance Lateral itself, do
12 you?

13 A. The measurement at Location 5 is representative of

14 the -- was measured at 17 parts per billion.

15 Q. Yes, sir; but you don't know where that concentration
16 came from. It could have come from some source other than
17 the Montrose plant; isn't that true?

18 A. The other samples represent the discharge directly from
19 the Montrose facility. I'm confused about the question.

20 Q. There are many sources of stormwater input into the

21 Kenwood drain; is that not correct, sir?

22 THE COURT: What was the concentration at Point 1?
23 THE WITNESS: 209 and 360 parts per billion.
24 THE COURT: And at 57
25 THE WITNESS: 17 parts per billion.
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1 THE COURT: Why are you wasting time?

2 MR. LYTZ: Your Honor, there are many other

3 potential sources --

4 THE COURT: Why are you wasting time?

5 MR. LYTZ: Yes, sir.

6 BY MR.LYTZ:

7 Q. Did you take any background samples at all to try to
8 determine what the background concentrations were,

9 Mr. Simanonok?

10 MR. PHILLIPS: Objection.

11 THE COURT: The objection is sustained.

12 BY MR.LYTZ:
13 Q. Mr. Simanonok, you mentioned that you took information,
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14
15
16
17
18
19
20
21
22
23
24
25

received information from the California Department of Fish
and Game; is that correct, sir?

A. We were on their distribution list for State Mussel
Watch.

Q. Were you -- And it was on the basis of that information
that you made a determination that there was fresh DDT going
into the sewer system; is that correct?

A. When you looked at the ratio in consolidated -- the
consolidated slip of the Los Angeles Harbor it suggested
there were recent inputs.

Q. You would agree that the California Department of Fish
and Game administers this Mussel Watch Program, and that
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1 they are the ones who are authoritative in this area?

o000 1N L

12
13

This was just a couple of pages to go over in that

exhibit.

THE COURT: 1:30.
(Luncheon recess.)
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LOS ANGELES, CALIFORNIA; TUESDAY, OCTOBER 17, 2000; 1:30 P.M.
THE COURT: All right.
STEVEN SIMANONOK, PLAINTIFFS' WITNESS, RESUMED

CROSS-EXAMINATION, RESUMED

BY MR. LYTZ:

Q. Mr. Simanonok, good afternoon. Just one last thing for

you, Sir.
You mentioned in your testimony this morning that in

1982, you had received information from the California Mussel

Watch program that there were inputs of fresh DDT to the

Los Angeles harbor.
That's correct; isn't it, sir?

A. Yes.

Q. Youincluded the California Mussel Watch program report

for 1982 -- you included their report for 1982, February of

1982, in the report that you wrote on this matter; isn't that

correct?
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18 A. Yes.

19 Q. Let me draw your attention to the screen. This is

20 material taken from what you have labeled page B-18 of your

21 report. Let me just read for you.

22

23

24

3

4

This is from the Mussel Watch report itself:
"In examination of the Los Angeles Long Beach
harbor data for DDT and mussels, it is clear

that DDT contamination is not the result of

117

recent input of p,p’-DDT or of p,p'-DDT that
might result from transient inputs according to
MacGregor's 1974 criteria.”

Did I read that correctly, sir?

5 A. Yes, youdid.

6

7

10

11

MR. LYTZ: Thank you.

I'have no further questions.

THE COURT: Redirect?

MR. O'ROURKE: No, Your Honor.

THE COURT: Thank you. You may step down.

Call your next witness.
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MR. OROURKE: Plaintiffs call John Redner.
THE CLERK: Please come forward.
Would you raise your right hand.
JOHN REDNER, PLAINTIFFS' WITNESS, SWORN
THE CLERK: Please be seated.
For the record, sir, would you please state your full
name and spell your last name.
THE WITNESS: My name is John Redner, R-e-d-n-e-r.
DIRECT EXAMINATION
BY MR. O'ROURKE:
Q. Mr. Redner, what's your educational background?
A. Thave a bachelor's degree in civil engineering and a
master's degree in environmental engineering,

Q. And where do you currently work?

118

1 A. Iwork for the county sanitation district of Los Angeles

2 County.

3 Q. Whatis that?

4 A. 1It's apublic agency in Southern California.
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Q. And if I refer to LACSD, will you understand that to mean
the same agency?

A. Yes, 1will

Q. What do you do at LACSD?

A. Currently, I'm a department head in charge of our

wastewater collection and treatment functions.

Q. How long have you been working there?

A. This current position I've had for a little over a year.

Q. How long have you worked at LACSD?

A. Since 1970.

Q. And at this point in time, how many people are under your
management?

A. At this time, approximately 600.

Q. Now, at any time were you ever involved in obtaining
information regarding Montrose Chemical's waste disposal
practices?

A. Yes, 1 was, early in my career at the sanitation
districts.

Q. Approximately what time was that?

A. Late 1970 and in 1971.

Q. And at any time did you study whether Montrose discharged
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processed waste into the LACSD sewer system?

A. Yes.
Q. And what did you conclude?
A. We concluded that they did have a connection to our system

and were discharging processed waste.
Q. Did you draw any conclusions about whether that processed
waste contained any DDT?
A. Yes, we did. Sampling indicated that there were
measurable quantities of DDT in the discharge.
Q. And what steps were taken in light of that information, if
any?
A. Well, there were steps taken. Eventually, the final step
taken was to eliminate their discharge of processed wastewater
to the sewer system.
Q. Did you ever look into Montrose's waste disposal practices
after they disconnected from the sewer?
A. Yes, we did.
Q. Twould like to turn your attention to an exhibit in the
witness binder.

Is there one that's been brought up? I'll bring them

up.
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22 If you could turn your attention to the exhibit
23 tabbed number 1324.
24 A. Yes, I have that.

25 Q. Do you recognize this document?

120

1 A. Yes, Ido.
2 Q. And how is it that you know about it?
3 A. TIrecognize the document from, obviously, seeing it

4 before. My name is down in the lower left-hand corner,

h

indicating that the document was routed to me when I was

(o)}

working in the sanitation districts at that time.

~J

Q. This document refers to a sampling that occurred. Were

[e.0]

you involved in that sampling at all?

9 A Yes, Iwas.

10 Q. What was the purpose of taking these samples?

11 A. When part of the processed waste, a caustic waste, was

12 eliminated from the sewer discharge, Montrose Chemical began
13 trucking that waste to our Palos Verdes landfill and these were

14 some grabsamples that were taken from some of the tank trucks
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that were discharging that waste into the Palos Verdes
landfill.
Q. Why were you interested in studying that waste?
A. Just to document the quantity of DDT that was in that
waste product that possibly would correlate with levels that we
were detecting in a sewer system.
Q. And did those levels correlate with what you had been
detecting in the sewer system?

MR. GALVANI: Objection.

THE COURT: Objection is overruled.

THE WITNESS: Yes, they did.
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BY MR. O'ROURKE:

Q. And referring again to Exhibit Number 1324, do you see a
calculation in the middle amounting to 455 pounds per day?
A. Yes, 1do.

Q. Is that calculation consistent with your recollections of
this sampling event?

A. Yes, the calculation is representative of the work we were

doing.
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I believe the number is slightly different than the
number I might have presented at a different time in a report,
but it's -- this was 455 pounds and I might have reported
something closer to 500 pounds.

Q. The last paragraph of this document refers to a progress
report that's titled "Pesticides and Heavy Metals, December
1970."

Are you familiar with that document?

A. Yes, I am.

Q. How are you familiar with that?

A. Twas one of the authors of the document.

Q. Could I ask you to take a look at Exhibit Number 12337
A. Thave that.

Q. Do you recognize that document?

A. Yes, 1do.

Q. What is that?

A.

This is actually the first written document I ever
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1 prepared for the sanitation districts in my career there. It's
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titled "Pesticides and Heavy Metals." It's a progress report
on the investigation we were conducting in 1970.

Q. And if you turn to page 26 of that exhibit.

A. I'm on page 26.

Q. Do you see a portion entitled "J.O."D" and District 5

Interceptor Systems (Montrose)"?
A. Yes.
Q. What does that portion of this report describe?
A. This describes some sewer sampling investigation that we
had done on that portion of the sanitation district system both
upstream and downstream of where Montrose Chemical was
discharging.
Q. And what were the results of that sampling, if you recall?
A. My recollection at this time is those -- the report of
that investigation did indicate that there was a source of DDT
at that location.

The sampling that seems to be reported here as 1 have
flip through it appears to be in the latter part of 1970, July
August, September, and it's reporting the results from that
sampling.

Q. Are the results reported here consistent with your
recollection --
A. Yes.
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Q. -- of'the sampling event?
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Would you turn to Exhibit Number 1410.
Yes, 1 have that.
Do you recognize that document?
I certainly do.

What is that?

A S

It's a second progress report that I prepared 12 months
later in December of 1971. And the title is "Chlorinated
Hydrocarbons Progress Report.”
Q. If you turn to page 8 of that document, do you see a chart
there?
A. Yes.
Q. What does that represent?
A. That represents both the chlorinated hydrocarbon
concentrations that we were measuring as well as a separate
plot of the total DDT, meaning the summation of the isomers of
DDT, DDE and DDE in the influent, what we describe as the
influent to our main treatment plant in the City of Carson,

which is called the Joint Water Pollution Control Plant.
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It's from the period of December 1969 through
December of 1971.
Q. Do you see a drop in concentrations that takes place in
approximately April of 19707
A. That's correct.
Q. Do you have any explanation for that drop in DDT

concentrations?
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A. My recollection is about that, in April of 1970,
represents the first sample we had taken after we had
discovered a large input of DDT from Montrose Chemical and
efforts were underway to try to reduce that discharge.
Q. Now if you could look at Exhibit 1329.
A. (Witness so complies.)
I have that.
Q. Do you recognize that document?

A. Yes, Ido.

10 Q. How do you recognize it?

11 A. It's a document -- it's a handwritten memo form. It's in
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my handwriting and it's from myself to my boss at the time.
Q. Do you see the line that states: "The eftfluent went to

the sewer containing 10 to 15 pounds per day DDT (according to
Max Silverman)"?

A. Yes, 1do.

Q. Do you recall having a conversation with Max Silverman
about this topic?

A. Yes. Several conversations.

Q. Did you attempt to record the conversation accurately in
this memorandum?

A. Yes, Idid.

Q. And do you have any evidence or any knowledge about
whether 10 to 15 pounds a day is an accurate estimate of the

amount of DDT discharged by Montrose?
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MR. GALVANI: Objection.

THE COURT: Objection is overruled.

THE WITNESS: Yes. My recollection is we felt that
was on the low side of what they were discharging.

BY MR. O'ROURKE:
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6 Q. Can you turn to the front of your notebook.

7 A. (Witness so complies.)

8 Q. Do you see a written statement up there, "Direct Testimony

9 of John Redner™?
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A.

Q.

> 0 p o

Yes.

Did you prepare and sign and read this testimony?
Yes, I did.

And subsequent to that, is there an errata sheet?
Yes, there is.

Taken with the errata, is the testimony, to your

knowledge, true and accurate?

A.

Yes.

MR. OROURKE: At this time, Your Honor, we would

move in the direct testimony and also move in the exhibits.

I would, however, read the exhibits we are moving

in. There was some duplication and I would like to avoid it

for the court's convenience.

So we are moving in Exhibit Numbers 1329, 1324, 1131,

1154, 1233, 1410, 1356 and 1099.

THE COURT: Any objection?
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MR. GALVANI: Yes, Your Honor. We would object for
the grounds we set forth in our objections to the written
narrative.

Your Honor may recall that when the parties submitted
written narratives, the other side was given an opportunity to
file written objections. We have done that.

And the written narrative goes on for a great many
pages and we objected to a great many of the statements that
were set forth and that are contained in that narrative on

various grounds.

MR. PHILLIPS: If1 could actually make a comment on
that, those objections were in large part converted into the
form of a motion to exclude Mr. Redner's testimony and to
exclude the data contained on these reports that we just moved
in and you denied that motion just two weeks.

THE COURT: The narrative and the exhibits that are
referred to in there -- thereto are in evidence.

(Joint Exhibits 1329, 1324, 1131, 1154, 1233, 1410, 1356
and 1099 received.)

MR. PHILLIPS: Thank you.

THE COURT: Cross-examination?
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22 CROSS-EXAMINATION
23 BY MR. GALVANI:
24 Q. Now, Mr. Redner, when you wrote your first report, the

25 LACSD had conducted only one sample, had it not, of the

127

[o—

effluent from the Montrose plant into the adjacent sewer line?

2 A. Idon'trecall if we had analyzed an actual effluent

(O8]

sample from the Montrose plant at that time.

4 Q. When was the first day that LACSD, to your knowledge,

W

sampled the Montrose effluent?

6 A. Idon'trecall what the date is. It was either in late

7 1970 or sometime in early 1971.

8 Q. Wasn'tit March 19707 March 30, 19707

9 A. That was not a sample of the Montrose effluent. That was

10 asample in the sewer system.

11 Q. Well, you sample the sewer system above and below Montrose
12 on March 30, 1970; isn't that right?

13 A. That's correct.

14 Q. And in -- during the month of April, within a few days of

15 that, Montrose discontinued the bulk of its discharge,
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processed wastewater discharge, to the sewer system; isn't that
correct?

A. Tbelieve that is correct.

Q. So you only had one reading, did you not, with respect to
releases of DDT from Montrose into that sewer line before you
wrote your 1970 report which has been marked as Exhibit 1233;
correct?

A. Correct.

Q. Now, you would agree, would you not, that you cannot

extrapolate from one day's sampling event to a quantity of
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discharge over a 25-year period?

A. Twould agree.

Q. And n fact, in your subsequent report in 1971, you quoted
Mr. Parkhurst to that effect, did you not?

A. Tdon't recall at this time.

Q. Who is Mr. Parkhurst?

A. He was the chief engineer and general manager of the

sanitation districts at that time.
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MR. GALVANI: All right. May I have, please, Exhibit

10 1410, page 16. And could you enlarge that.

11 BY MR. GALVANI:

12 Q. It says, does it not, quote: "These samples” -- and you

13 are referring to the samples taken on March 30, 1970; isn't

14 that right?

15

It says that; right?

16 A. Yes, that's correct.

17 Q. "These samples were the highest ever obtained in the

18

19

20

21

22

23

24

25

1

sanitation districts' sewerage system ... (the

samples) cannot be said to represent average
conditions where the actual amount of DDT

being" -- and then we have to tum to page 19 --
"being wasted by Montrose since the Montrose
waste stream was not sampled and because
sediments downstream of Montrose have been found

to be high in DDT," unquote.
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Isn't that correct?

2 A. That's correct.
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Q. Now, did you ever again sample Montrose's waste effluent
before it ceased the elimination of its wastewater process
stream to the sewer system?
A. AsIsaid before, this was not a sample of -- directly of
Montrose effluent. It was a sample down in the sewer -- it was
a sample in the sewer downstream of their discharge.
Q. But you never again -- I'm sorry.
A. Even the March 1970 result was not a sample of Montrose
effluent per se.
Q. But that's the only sample that you rely on for the
proposition that you have set forth in your report that there
were 600-plus pounds a day that came from Montrose; isn't that
right?
A. On that day that we sampled, yes, that's true.
Q. And that's the only sample that you have that supports
that conclusion; correct?
A. There was some corroborating evidence from the waste
sampling at the landfill.
Q. Well, that was also a sample taken on one day; is that not
correct?
A. That's correct.
Q. So you had two days' samples yielding different results;

correct?
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1 A. Yes.

2 Q. Now, the day that you took the sample on March 30th, 1970

[F8]

that's reported in your 1970 report, you also found a

I

significant load of DDT elsewhere in the sewer system, didn't
5 you?
6 A. Yes.

7 Q. And that was on a line that had -- that bore no

ee]

relationship to Montrose; correct?

9 A. That's correct.

10 Q. In fact, you found 420 pounds of DDT a day being released
11 through what's called the JOB line; correct?

12 A. That's correct.

13 Q. But you wrote that off, didn't you?

14 A. No. We spent a lot of time and effort sampling in that

15 system to attempt to locate sources of DDT.

16 Q. Well, didn't you conclude that that result was suspected

17 as being high?

18 A. Idon'trecall if we actually made that statement.
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MR. GALVANI: Well, may I have Exhibit 1233, page 33,
please.
BY MR. GALVANI:
Q. And I guess it's not highlighted, but I would like you to
look --
Is that page 337

Yes. If you would look at the next to last sentence
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in the next to last -- the last full paragraph, you wrote, did

you not, right here: "The samples were not obtained on the
same days and the total near JWPCP was suspected as being
high"; correct?

A. Yes, I wrote that.

Q. So you concluded that although you got 420 pounds of DDT
per day in the J.O."D" line, that was suspect. That was high

and you never followed up on that again; right?

A. We certainly did follow up on it.

10 Q. Well, you never found a source for it, did you?

11 A. That's correct.

12 Q. But on the same day that you took that sample, you took
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one other sample near Montrose and that's been the basis for
the last 30 years of an assertion that Montrose discharged 650
pounds a day?
MR. PHILLIPS: Objection to the form of the question.
THE COURT: Objection sustained.
BY MR. GALVANI:
Q. Well, it's the same day that you found the results at
Montrose and you didn't -- and yet you relied on that?
A. Yes.
Q. Now, it was not -- the sampling or the analytical
techniques with respect to DDT were not as sensitive 30 years
ago as they are today; would you agree?

A. Twould agree.
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Q. In fact, it was not the easiest thing at all to do to
measure DDT in a sewer system, was it?

A. That's correct.

Q. By the way, your report, your second report, is

denominated "Chlorinated Hydrocarbons." That would be
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6 pesticides, would it, including DDT?

7 A. Yes. Pesticides, DDT and other chlorinated hydrocarbons

8 that are not considered pesticides.

9 Q. But youdidn't call DDT a hydrocarbon, did you?
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A. Yes.

Q. Wasn't it a chlorinated hydrocarbon?

A. T'msorry. I misunderstood your question. Yes, it's a
chlorinated hydrocarbon.

Q. There is a difference between a chlorinated hydrocarbon
and a hydrocarbon; right?

A. That's correct. And I may have misunderstood your
question. The second report refers to chlorinated
hydrocarbons.

Q. Now, this sampling protocol, the sampling study that you
undertook in 1970 and 1971, would you agree that that was
neither quantitative nor qualitative?

A. No, I would disagree with that statement. We felt it was
both qualitative and quantitative, but not to very low, low
levels or low concentrations.

Q. Well, didn't you write that it was neither qualitative nor
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quantitative?
A. Tdon'trecall.

MR. GALVANI: May I have Exhibit 1369, please. The
second page.

Well, sorry, Your Honor. I misspoke. It's Exhibit
19050. I'm sorry. Marked for identification Exhibit 19050,
the second page.

Why don't you show him the first page so that the
witness can identify this document. Do you have the first
page?

No. Sorry. You have the wrong document. 19050, the
pesticide survey report prepared by Mr. Redner in September of
1971.

Let me -- with Your Honor's permission, may I just
hand it up? It will make things a little easier.

THE COURT: 1410.

BY MR. GALVANI:

Q. Now, would you turn to the second page of this document,
Mr. Redner. You wrote this document, didn't you?

A. Yes, Idid.

Q. And the second -- and there is a paragraph indented under

the title "Laboratory Procedures” on the second page. And the
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23 second sentence reads, does it not:

24 "Reliability is rather difficult to define for
25 a procedure which is designed to be neither
134
1 quantitative nor qualitative within the
2 conventional concepts of chemical analytical
3 methodology.”
4 You wrote that, didn't you?

5 A. Yes. Iquoted that.

6 Q. You quoted -- who were you quoting when you wrote that?
7 A. Raymond Stewart, an employee of the sanitation districts,
8 who was the head of our laboratory at that time.

9 Q. And that quote referenced the study that you had embarked
10 upon, did it not?

11 A. Tt was -- yes, the reference was to the analytical

12 procedures, not to the study that we were doing.

13 Q. Well, the procedures --

14 A. That was part of it, of course.

15 Q. The procedures, you wrote, were "neither quantitative nor
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qualitative,” you quoted Mr. Stewart; right?
A. Yes.
Q. Now, earlier in that very same document if you go back to

the first page, the second sentence of your report reads:
"The erratic nature of the result prevents a
complete evaluation of the system.”
Isn't that right?

A. That's what I wrote.

Q. You were receiving erratic results?

A. Yes, apparently we were.
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Q. Would you turn to the last sentence of that report, on

page 115. You wrote, did you not:

"It is apparent that sewer sampling is in need
of further investigation to determine how and
where representative samples can be obtained.”
A. Yes.
Q. Those were not the only documents that you wrote in which

you described difficulties in both gathering samples and

analyzing them from the sewer system, is it?
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A.

No, it's not.

MR. GALVANI: And could we have Exhibit 1369,

please. First page.

BY MR. GALVANI:

Q. Now, you wrote this report in conjunction with the surveys

you were conducting of the LACSD system; right?

A.
Q.
A.

Q.

Yes. It has my name underneath the title.
Well, you wrote it, didn't you?
I must have. It's hard to read it from here.

You don't remember it? Well, I would be happy to give you

a copy and it may make it easier.

THE COURT: You may step down.

THE WITNESS: Thank you.

BY MR. GALVANI:

Q.

Now, the second paragraph, in the third sentence, you

wrote, quote: "Obtaining a representative sewer solid sample
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1 is extremely difficult." Right?

2 A. Yes.

ED_006389_00005673-00101



2

Q. And then in the next paragraph, you wrote: "Erratic

4 results have been a recurring problem with the pesticide

L

survey."

6 That was your survey; right?

7 A. That's correct.

8 Q. "Particularly since source control has decreased the

9 concentrations in the CSD sewage system."”

10 Well, Montrose had, for all intents and purposes,

11 ceased its discharge in April of 1970; right?

12 A. That's correct.

13 Q. Now, you went in the next to last paragraph on that page
14 and you wrote: "Resampling” -- this is in the second

15 sentence:

16 "Resampling was necessary because of the

17 erratic results obtained from the July 15 to 16,
18 1971 survey. See the June '71 monthly report."”
19 That was your report; right?

20 A. Yes.

21 Q. Now, I want to direct your attention to the bottom

22 paragraph of this document. You say:

23 "All of the data are not yet available, so an
24 analysis of the results is incomplete. However,
25 the data that are available indicate that a
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6
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serious sampling problem exists. Mean values
calculated for the two samples per station show
a variation from 2 to 240 percent. Six of the
ten stations that have been analyzed show a
sampling variation of 100 percent or more."

Right?

7 A. That's correct.

8 Q. So contemporaneously with the survey that you conducted,

9 the sample you took near the Montrose plant in March of 1970

10

11

12

13

14

15

16

17

18

19

and then the truck sample you took a year later, you wrote that
mean values from two samples were very -- showed a variation
from 2 to 240 percent?

A. Tthink what I would disagree with there is lumping
samples at different times together. I believe this is

referring to a particular sampling run that was being analyzed
in this report. I believe it was August 1971.

Q. So--

A. And we were having a lot of difficulties at that time.

And one of the reasons was that the concentrations we were
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20 finding were much lower than they had previously been.

21 Q. So you weren't having difficulty the year before?

22 A. No. Concentrations were quite a bit higher.

23 Q. How come you had trouble finding the 420 pounds per day in
24 J.O."D"? You suspected that as high. Those were high

25 concentrations, weren't they?

138

[

A. Yes.

2 Q. Now, you went on on the next page of this document 1369
3 and you said that "These results were quite disturbing," didn't
4 you?

5 A. Yes.

o)

Q. And you said "Poor sampling technique may be a problem" in

~J

the second paragraph.

8 A. Yes,Isee that.

9 Q. And then in the third paragraph, the last sentence, you

10 wrote: "Background interference, which is always a problem
11 with sewage samples, may be the cause.”

12 A. Yes.
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h

Q. Now, background interference was in fact commonplace in
the '70-71 time period when you were trying to analyze for
chlorinated pesticides; isn't that right?

A. That's exactly right, particularly as the concentrations

got lower.

Q. So there was no background interference if the
concentrations were high?

A. Tt depends on the material you were looking for. Some of
the samples we got, there just appeared to be no interference
whatsoever. That is my recollection.

Q. Well, did you check --

A. The concentrations were so high.

Q. Did you check for interference when you tested near
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Montrose?

A. Twould have to defray that question to our laboratory
people. I'm sure they looked for interference.

Q. Do you know if they looked for interference on the 420
pound result?

A. Yes, I'm sure they did.
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7 Q. What did they find?

8 A. Idon't recall specifically with the 420 pound result, but

9 1know on that portion of the system, we were getting -- we

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

eventually started seeing a lot of interference from other
chlorinated hydrocarbons.
Q. So you saw it on that portion of the system, but not on
the portion that Montrose was on; is that your testimony?
A. That's correct. That's my recollection.
Q. What have you done to refresh that recollection?
A. Thaven't needed to do anything at this point.
Q. Now, you reported in your 1971 report, December 1971,
Exhibit 1410, that "By that point in time, the overall input
from Montrose" --

And this 1s page 21, if you could turn to that.
A. Yes, I have it
Q. "The overall input is considerably less than .1 pound per
day.”
A. That's correct.

Q. And that was 29 years ago?
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9

oo o P

A.

Yes.

Did it ever go up after that?
I do not believe it did.

Did it continue to go down?

I don't recall. Eventually, Montrose start discharging

altogether, so I guess I should rephrase that. It went down

even further.

Q.

Well -- and the discharge had ceased for the most part in

April of 70 and then altogether in '71; right?

10 A. Yes; that's correct.

1T Q. And for the last 29 years, it is a fact, is it not, that

12

13

14

15

16

17

18

19

20

21

22

there has been less than one ton per year of DDT discharged

through the outfall?

A.

I R I =

I don't recall what the current discharge is.

Have you looked at Mr. Ackerman's report?

No, I have not.

Do you know Mr. Ackerman?

Yes, 1do.

Who is he?

He is a retired employee of the sanitation districts.

And you don't know that part of his responsibility was to

analyze how much DDT was coming out the outfall each year?
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23 A. Yes, 1do know that he did that.
24 Q. But you never looked at his results for the last 29 years?

25 A. No,1did not.
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I Q. Now, after Montrose -- after discharges from Montrose
2 entered the sewer line, it didn't go straight to the ocean, did
3 it?

4 A. No, it did not.

L

Q. It followed an extensive path through the sewer system
6 until it reached the White's Point outfall?

7 A. 1t also went through a treatment plant first before it got

ee]

to the outfall.

9 Q. And when it got to the treatment plant -- who operates the
10 treatment plant?

11 A. The sanitation districts do.

12 Q. And the sanitation districts' job was to treat the sewage
13 before it was discharged to the ocean; isn't that right?

14 A. That's correct.

15 Q. And part of that effort was to remove particulate matter;

16 right?
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Yes.
Suspended solids?

Yes.

o o P

And do you recall now what percent of the particulate
matter was removed by the treatment plant in 19707

A. Tdon't recall a specific number at this time. Icould --

I would assume it would be in the neighborhood of 50 percent.
Q. 50 percent. So of the DDT that lett the Montrose plant

and made it to the Carson Treatment Plant, your best
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recollection 1s that 50 percent would have been removed at that

point?
A. Yes.
Q. So if you were to assume hypothetically that your number

of 650 were in fact correct, by the time that amount got to the
treatment plant, it would be down to 3257
A. Yes, you could make that assumption.
Q. Now, along the way, DDT precipitated out into the sewer

lines, didn't it?
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A. In some locations it did, yes.

Q. In fact, you were involved in an extensive sewer cleaning
operation; in fact, two of them, weren't you?

A, As a matter of fact, there were more than two.

Q. Well, how many were they?

A. There was one in 1970, end of 1970, another one in 1971, 1
believe. And then between 1996 approximately and 1999, there
was a series of other attempts to clean the sewer.

Q. And so obviously any DDT that coagulated in the sewer
pipes hadn't gotten to the outfall; right?

A. Yes. The DDT that was tied up with some of the material
that was being discharged.

Q. By the way, the first such cleaning occurred in the early
"70s; is that what you said?

A. Yes, that's my recollection. End of 1970 -- middle of

1970 to the end of 1970.
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1 Q. Do you remember how much material was removed?

2 A. The number of 7,000 pounds sticks in my mind, but I would

3 have to look at the report. It was documented.
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Q. 7,000 pounds of DDT?

A. Yes.

Q. There was a much larger percentage of material in the
sewer system; right?

A. Yes. Ibelieve the material was about 20 percent by

weight DDT.

Q. And where did that 7,000 pounds of DDT go after it was
removed from the sewer line?

A. After it was removed from the sewer, it was transported by
truck to our main treatment plant in the City of Carson and was
stored there for a number of years.

Q. Open to the elements?

A. Yes.

Q. Now, did -- Montrose had a permit to discharge processed
waste into the sewer system, didn't it?

A. Yes, I believe they did.

Q. And in fact, there were no limits for pesticides in that
permit, were there?

A. 1do not believe there were, not at that time, no.

Q. In fact, there had never been any limits placed on the
LACSD for the discharge of DDT prior to 1971; isn't that right?
A. Tdon't know the date that the limits were placed, but
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certainly in 1970, when I started on the project, there were no
limits.
Q. Now -- but there were limits on LACSD's discharge of
suspended solids?
A. Yes.
Q. And did LACSD ever violate those limits?
A. Tdon't recall.
Q. You don't know that LACSD, on numerous occasions, violated
the limits placed on its discharge permit?
MR. O'ROURKE: Objection, Your Honor.
THE COURT: Objection sustained.
BY MR. GALVANI:
Q. Now, there came a time, did there not, when the EPA
ordered LACSD to go from primary treatment, so-called, to
secondary treatment; isn't that right?
A. That's correct.
Q. When did that happen?
A. T'mnot sure of the date of the first order. I would

assume it was in the mid '70s, maybe latter part of the 1970s.
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20 Q. And the purpose of going to secondary treatment would be,

21

22

23

24

25

6

7 A.

at least in part, to remove more suspended solids; right?

A.

Q
A
Q

That's correct.
Has LACSD to this day gone to secondary treatment?
Yes, we have.

When?

145

A. Currently, the plant is approximately 60 percent secondary

treatment, which was all that was necessary to meet the

limitations established. And currently we are upgrading to

full secondary treatment.

Q. When did you go to the initial phase of secondary

treatment?

I believe it came on line in 1984.

8 Q. Allright. Iwould like to turn back to Exhibit 1410,

9 please, your 1971 report, in particular page 46.

10

This one additional item you wrote, not the paragraph

11 that's highlighted, but the prior paragraph, please.

12

13

Right there, that last couple of sentences.

You wrote:
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"Obtaining a representative sewer solid sample
is extremely difficult. Add to this the fact

that pesticides are not uniformly distributed in
solid samples and you have an idea of the
problem in obtaining a representative sewer
pesticide sample."”

Right?

A. Correct.

MR. GALVANI: Thave no further questions.
THE COURT: Redirect?

MR. PHILLIPS: Yes, Your Honor.
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REDIRECT EXAMINATION

2 BY MR. PHILLIPS:

3 Q. Mr. Redner, would you please turn to Exhibit 1131 that was

4 placed before you previously.

5

Your Honor, for the record, this is a June 16, 1970

6 letter from the vice president of Montrose, A.R. Wilcox, to
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7 Mr. Parkhurst, previously admitted by the court.

8

MR. GALVANI: Your Honor, could I be clear if this is

9 cross-examination or is this redirect?

10

11

12
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14
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25

THE COURT: Redirect.

MR. GALVANI: Well, there is a different attorney
from the one who handled the direct.

MR. PHILLIPS: This is questioning regarding the
counterclaim in the case that I am defending.

THE COURT: All right.
BY MR. PHILLIPS:
Q. Directing your attention, Mr. Redner, to the second
paragraph on the first page, if you would follow along with me,
this letter is to Mr. Parkhurst at LACSD.

First of all, do you recognize this letter and do you
remember receiving a copy of this letter?
A. Yes, I recognize the letter.
Q. And do you see some writing at the bottom of the page that
tells you that you did in fact receive a copy of this letter or

some notations that indicate it would have been routed to you?
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1 A. Idon't see any indications on this page that indicated

2

3

L

6

7

8

that it was routed to me. There are indications that it was
routed through several people coming down the chain of
command.

Q. All right, sir. Directing your -- and you were part of
that chain at that time?

A. Yes.

Q. The bottom of the chain?

9 A. The bottom of the chain.

10 Q. Okay. Back in 1970, direct your attention to the second

11 paragraph from the vice president of Montrose:

12

13

14

15

16

17

18

19

20

21

22

23

"Recently, your personnel have monitored our
effluent discharge for DDT content and your
values have been found to correspond closely to
current values being obtained in our local
laboratories."

And the last sentence:

"Considering the complexity of the samples and
sensitivity of these test procedures, these

results would be considered as checking each
other."

Do you see that, sir?

MR. GALVANI: Your Honor, I object. It's a document
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24 that this witness says he isn't familiar with and it's beyond

25 the scope of my cross-examination.

148
1 THE COURT: But it is an admission of Montrose.
2 MR. GALVANI: Well, if there were a foundation.
3 There is no foundation for that.
4 THE COURT: Well, I think it has the address of

5 Montrose on it and addressed to the chief engineer and general
6 manager.

7 MR. PHILLIPS: A classic 801(d)(2) admission. They
8 said it. They can explain why their tests were corresponding
9 to his tests of several hundred pounds a day in the sewer.

10 BY MR. PHILLIPS:

1T Q. Allright. Now you were conducting some tests at that
12 time; right?

13 A. Yes, we were.

14 Q. And were they conducting some tests?

15 A. Yes.

16 Q. And this handwriting at the bottom of the page, do you
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9

10

recognize this as handwriting that was part of the normal
business record process at the L.A. County Sanitation District,
sir?

MR. GALVANI: Objection.

THE COURT: The objection is overruled.

THE WITNESS: Yes, I recognize it.
BY MR. PHILLIPS:
Q. Tell us what you recognize.

A. Trecognize the initials of the people that had seen this
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letter and I also recognize the handwriting and the initial of
gentleman who wrote a little paragraph at the bottom of the
page, Frank Dryden.
Q. Now, this date, June 16, 1970 -- how close in time did
that correspond to the test that you personally were involved
in that reflected several hundred pounds of DDT discharges in
the sewer per day by Montrose?

MR. GALVANI: Objection.

THE COURT: The objection is overruled.

THE WITNESS: The testing that indicated several
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hundred pounds -- 600 pounds a day that's been quoted was in
March of 1970.

BY MR. PHILLIPS:

Q. Allright, sir. And then the testing that you testified
concerning the -- I believe it was referred to as the Palos
Verdes landfill testing -- do you remember when that was, sir?
A. 1don't recall without looking back at the memo. 1

believe it was in -- later in 1970, August 1970, maybe even in
71.

Q. And do you remember personally being there on that day?
A. Yes, I remember that day.

Q. And what is it about that day that you personally
remember?

A. What makes it stick in my mind was that day at the

landfill, they were disposing of a lot of bananas.
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1 Q. With respect to the test that you were running and

2 Montrose was running, what tests were being compared that were

3 considered as checking each other, if you know?
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A. You mean by what analytical tests?

Q. Yes.

A. The analysis for DDT.

Q. And how many different samplings or data points did LACSD
gather which showed, even given the limitations of technology

at that time that Montrose was discharging several hundred
pounds of DDT in the sewer per day?
MR. GALVANI: Objection to the form of the question.
THE COURT: The objection is sustained.
BY MR. PHILLIPS:
Q. Allright, sir. Directing your attention to the testimony
you gave in response to Mr. Galvani's question about the 420
pound source, do you recall that?
MR. GALVANI: 1 asked several questions about it,
Your Honor.
THE COURT: If you recall, all right.
BY MR. PHILLIPS:
Q. Did you indicate that you followed up on sources?
Yes, 1 did.
And did you do that as part of your investigation, sir?

Yes.

o > o

And how many sources did you identify for DDT discharges
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through the LACSD system?

A. There was no other significant source.

Q. Other than?

A. Other than Montrose Chemical.

Q. All right. Now, you were asked some questions about

primary versus secondary treatment. Briefly describe primary

treatment versus secondary treatment to the court.

A. Primary is a gravity separation process where the

wastewater is slowed down sufficiently to enable the suspended
material to settle to the bottom of a tank, where it can be
removed and the cleaner wastewater at the top then moves on for
further treatment. That's considered primary treatment.

The secondary treatment process is a biological
treatment process that we use that supplies oxygen and -- along
with bacteria that's in the wastewater and the wastewater
becomes a food source and the bacteria essentially consume the
organic material that's left in the wastewater after primary
treatment.

And the bacteria that grow as a result of that

process then are settled out in settling tanks and then reused
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21 in the process.
22 Q. Did it cost the LACSD millions, tens of millions or

23 hundreds of millions to provide secondary treatment?

24 MR. GALVANI: Objection, Your Honor.
25 THE COURT: Objection is overruled.
152
1 MR. GALVANI: Unless there is a foundation, Your

2 Honor, that somehow is relevant.

3 THE COURT: The man worked for the company.
4 MR. GALVANI: But the issue is -- it's not relevant
5 to the issues in this case, Your Honor.

6 THE COURT: The objection is overruled, counsel.
7 THE WITNESS: It costs the sanitation districts

8 hundreds of millions of dollars to conduct secondary

9 treatment.

10 BY MR. PHILLIPS:

11 Q. Finally, sir, directing your attention to the third

12 paragraph on the letter from the Montrose vice president,

13 Exhibit 1131, the first sentence:
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"During the past several years, we have
gradually reduced the quantity of DDT-like
materials being discharged into the county
sewer."
Do you see that, sir?
A. Yes, Ido.
Q. Do you recall receiving correspondence from Montrose
officials about the magnitude of that reduction?
A. Yes. Ican't say that I recall receiving it. Irecall
reading it, reviewing the letters that came in.
Q. Was it something in the neighborhood of tenfold?

A. Yes, in that order of magnitude.
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Q. Now, sir, I want you to assume that statement is true,
that during the past several years, Montrose had gradually
reduced the quantity of DDT-like materials being discharged
into the county sewer.

What would that say, sir, about the sampling that you
were conducting in 1970, whether it was indicative of lower

amounts or greater amounts than would have been in the sewer in
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MR. GALVANI: Objection, Your Honor. Calls for an
opinion. This man is not here as an expert.
THE COURT: Objection is sustained.
MR. PHILLIPS: Thank you. Ihave nothing further.
THE COURT: Anything further?
MR. GALVANI: 1have some additional cross.
RECROSS-EXAMINATION
BY MR. GALVANI:
Q. Mr. Redner, the letter to Mr. Parkhurst that Mr. Phillips
just asked you to look at, he was comparing some monitoring
that Montrose did of its effluent discharge; correct?
A. That's correct.
Q. That's not the monitoring of the wastewater discharge that
you referred to that was monitored -- that was sampled in
March, is it?
A. No, it's not the same as the samples in March.

Q. And these concentrations were very much different from
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what you said you found in March; right?
A. Yes. Ibelieve these were reported in the 1 to 5 parts
per million range, which were quite a bit lower than what we
found in March.
Q. Now, you also said that you were never able to determine
another source on the other sewer line, the ].0."D" line;
correct?
A. Tactually said "significant source," 1 believe.
Q. Montrose wasn't on that line, was it?
A. No, they were not.
Q. Now, with respect to the secondary treatment order from
the EPA to LACSD, the EPA -- the LACSD sought a waiver from
that obligation, did it not?
A. Yes, we did.
Q. Are you familiar --
A. We started the process, I believe.
Q. Are you familiar with the waiver process that was
followed?
A. No, not very well.
Q. Have you seen any of the papers that were developed in
connection with that process?
A. No, I never have.

Q. Did you ever learn what the EPA had concluded about
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24 whether to grant the waiver?

25 A. Atthis point, I don't recall whether they denied the
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1 waiver or whether we got to that point and decided to remove

2 it. Tjust don't recall.

3 Q. Areyou aware that EPA, in connection with that process,

4 concluded that EPA:

5

6

10

11

12

13

14

15

16

17

"Does not believe in either the necessity of
capping the DDT sediments with effluent
suspended solids or the necessity of continued
higher suspended solids discharge to provide
bioturbation and subsequent DDT reexposure.”
Were you aware of that?

MR. PHILLIPS: Objection.

THE COURT: The objection is sustained.
MR. GALVANI: Ihave no further questions.
THE COURT: Anything further?

MR. PHILLIPS: Nothing further, Your Honor.
THE COURT: Mr. Redner, you may step down.

Call your next witness.
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18 MR. OROURKE: Before we call the next witness, 1

19 just want to clarify one thing from earlier.

20 My name is Steve O'Rourke, for the record.

21 I mentioned that we were going to move in 11

22 deposition transcripts. I never mentioned who those witnesses

23 were. I'd just like to read them into the record.

24 THE COURT: All right.
25 MR. OROURKE: The names are John Kallok --
156
1 THE COURT: Can you spell the last names, please?
2 MR. O'ROURKE: K-a-1-I-o-k. The next name is

3 Ferdinand Suhrer. That's S-u-h-r-e-r. Guy, G-u-y, DiMichelle,
4 D-i-M-i-c-h-e-1-1-e. Bernard Bratter, B-r-a-t-t-e-r. Walter

5 Carey, C-a-r-e-y, Vincent Anicich, A-n-i-c-i-c-h. Jack

6 FitzGerald, F-i-t-z-G-e-r-a-1-d. Charles Gardner,

7 G-a-r-d-n-e-r. Kurt with a K Weston, W-e-s-t-0-n. Vernon,

8 V-e-r-n-o-n, Shehan, S-h-e-h-a-n.

9 MR. GALVANI: Your Honor, may I also move in the two

10 exhibits that Mr. Redner testified he had authored, Exhibits
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1369, and 19050.

THE COURT: Any objection?

MR. PHILLIPS: No objection, Your Honor.

THE COURT: In evidence.

(Joint Exhibits 1369 and 19050 received.)

MR. SPECTOR: Good afternoon, Your Honor. Jeffrey
Spector for the United States. At this point, in an effort to
move things along, we are going to be presenting three
witnesses for whom the plaintiffs will now provide additional
direct testimony.

Rather, we will present those witnesses, have them
confirm the date of providing declarations stating their direct
testimony and then simply hand them to the defendants for
potential cross-examination.

At this point, the plaintiffs would like to call
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Rodger Baird.
THE CLERK: Please come forward.
Would you raise your right hand.

RODGER BAIRD, PLAINTIFFS' WITNESS, SWORN
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5

6

THE CLERK: Be seated.

For the record, sir, would you please state your full

7 name and spell your last name.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

THE WITNESS: My name is Rodger Baird, B-a-i-r-d.

DIRECT EXAMINATION

BY MR. SPECTOR:

Q.

Good afternoon, Mr. Baird.

Did you submit a declaration setting forth your

direct testimony in this matter?

A.
Q.
A.

Q.

Yes, I did.
And is that declaration in front of you currently?
Yes, it is.

Does that appear to be a true and accurate copy of your

declaration?

A.

There is one mistake I found on line 17 of page 1. And

it's the dates that I was Assistant Manager of Laboratories,

1991 to 1999.

Q.

Are there any other corrections you would like to make to

your declaration?

24 A. Not that I found, no.

25

MR. SPECTOR: Your Honor, at this time we would like
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1 to move the declaration of Roger Baird into evidence.

2 THE COURT: All right. Any objection?

3 MR. GALVANI: No objections, Your Honor.

4 THE COURT: In evidence.

5 Cross-examination?

6 MR. GALVANI: Just a couple of questions, Your Honor,
7 if I may.

8 CROSS-EXAMINATION

9 BY MR. GALVANI:

10

11

12

13

14

15

16

17

18

19

20

Q.

A
Q.
A

. Initially, I worked at the JWPCP laboratory and 1 started

Mr. Baird, when did you start to work at LACSD?
September of 1970.

And where did you work initially?

in the White Chemistry section.

Q.

A.

Q.

And that's in Carson?
Yes, sir.

So you were working at the chemistry lab in Carson during

the period '70 to 71 with Mr. Redner when Mr. Redner performed

these surveys; is that right?

A. Yes.
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22

23

24

25

9

10

11

12

13

14

Q. Do you recall sending a memorandum to Robert Mele
concerning analytical problems with DDT?

MR. SPECTOR: Your Honor, I would object at this
moment. The direct testimony of Rodger Baird is extremely

narrow and deals solely with chain of custody issues. This
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question appears to be outside the scope of direct.
MR. GALVANI: I thought it included an offer of the
data that he referred to in his chain of custody.
MR. SPECTOR: It does not. It's simply the direct
testimony.
THE COURT: It doesn't include it. So you don't have
to question about it.
MR. GALVANI: No further questions.
THE COURT: You may step down.
Call your next witness.
MR. SPECTOR: At this time, we would like to call
Alex Steele.
THE CLERK: Please come forward.

Please raise your right hand.
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15 JOHN ALEXANDER STEELE, PLAINTIFFS' WITNESS, SWORN

16 THE CLERK: Please be seated.

17 For the record, sir, would you please state your full
18 name and spell your last name.

19 THE WITNESS: John Alexander Steele, S-t-e-e-l-e.
20 DIRECT EXAMINATION

21 BY MR. SPECTOR:

22 Q. Good afternoon, Mr. Steele.

23 Did you submit a declaration setting forth your

24 direct testimony in this matter?

25 A. Yes, Idid.

160

1 Q. Could you please turn to the front of your binder, where

[\

you will see a declaration.

2

A. (Witness so complies.)
4 Uh-huh.

5 Q. Isthat a true and correct copy of the declaration that

o))

you submitted in this matter?

7 A. Yes,itis.
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MR. SPECTOR: Your Honor, at this time we would like

9 to move the declaration of Alex Steele and exhibits cited

10 therein into evidence.

11

12

13

14

16

17

18

19

20

21

22

23

24

25

THE COURT: Any objection?

MR. GALVANI: No objection.

THE COURT: In evidence.

Cross-examination.

MR. GALVANI: No questions.

THE COURT: You may step down, Mr. Steele.
Call your next witness.

MS. GILLESPIE: Your Honor, I'm Amy Gillespie,

representing the United States.

I call Norman Ackerman.

THE CLERK: Please come forward.

Please raise your right hand.

NORMAN ACKERMAN, PLAINTIFFS' WITNESS, SWORN
THE CLERK: Please be seated.

For the record, sir, would you please state your full
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1 name and spell your last name.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

THE WITNESS: Norman Ackerman, A-c-k-e-r-m-a-n.
DIRECT EXAMINATION
BY MS. GILLESPIE:
Q. Good afternoon, Mr. Ackerman.
Can you tell us if you submitted a declaration as
testimony in this case?
A. Yes.
Q. Would you open to the first exhibit there in the notebook
before you.
A. (Witness so complies.)
Q. You will see a four-page document. Is this the
declaration that you submitted?
A. Yes.
Q. Did you sign your name to this under penalty of perjury?
A. Yes.
Q. And is the signature you see there your, in fact,
signature?
A. Yes.
Q. Do you have any corrections you need to make to this
testimony?
A. No.
MS. GILLESPIE: Your Honor, at this time we offer the

testimony of Mr. Ackerman and the two exhibits cited therein
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25 into evidence.
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1 THE COURT: Any objection?
2 MR. GALVANI: No objection.

3 THE COURT: In evidence.

4 (Joint Exhibits 4075 and 4076 received.)

5 THE COURT: Cross-examination?
6 MR. GALVANI: Yes.
7 CROSS-EXAMINATION

8 BY MR. GALVANI:

9 Q. Mr. Ackerman, do you have the two exhibits in front of
10 you, sir?

11 A. Exhibits 4075 and 4076.

12 Q. Correct. Would you turn please to Exhibit 4076.

13 A. (Witnesses so complies.)

14 All right.

15 Q. Now, this is a monthly report you prepared in July of
16 1977, is that right?

17 A. Yes.
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19

20

21

22

23

24

7

8

9

Q. Now, by that time, Montrose had ceased discharging a
significant portion of its waste for over seven years and of
all processed waste for over six years; correct?
A. Yes.
Q. And further down on that page, there is a section headed
"Discharge Limits."

Do you see that?

A. Yes.
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Q. You wrote: "There are no discharge limits for DDT at
JWPCP"; correct?
A. Correct.
Q. And that was true in 19777
A. AslIrecall, yes.
Q. Insofar as you know, it had been true forever, up until at
least 19777
It was always true?

A. Tcan'tsay. Iassume so. I mean I'm basing it upon the

10 existing permit issued for that plant.

11

Q. Well, you never heard to the contrary, did you?
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12 A. No,Idid not.

13 Q. Now, on the next page -- actually, let me ask you to skip

14 to the third page.

15 In the next to last paragraph, you referred to "data

16 from less extensive surveys conducted in 1972 and 1973." And

17 then you say in the third sentence:

18 "One must be cautious in evaluating these

19 results, which were developed from only a few
20 data points with substantial uncertainty."

21 Right?

22 A. Right.

23 Q. And you would certainly agree that one must be cautious in
24 extrapolating from a single data point?

25 A. You can't extrapolate from a single data point.
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1 Q. Now, DDT metabolizes -- breaks down into other products,
2 does it?
3 A. Yes.

4 Q. Isone of those products called ddmu?
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5 A. Ican'trecall. 1believe so.

6 Q. Well, would you look at the very last page of this

7 exhibit, please.

8 A. Oh, yeah. I see it there.

9 Q. And do you see "ddmu" about halfway down on the right-hand

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

side?
A. Yes, Iseeit. Yes.
Q. Do you know if LACSD ever sampled for ddmu?
A. Aslunderstand it, you don't sample for a specific 1somer
or breakdown product. What you do is you collect everything
and then you analyze it in the laboratory and find out what the
different components are that are present.
Q. Imisspoke. 1shouldn't have said "sampled.”

Did LACSD analyze for ddmu, to your knowledge?
A. TIcan only assume so. What they do is they look at a
chromatogram and look for the various peaks and see whether
there is a peak for it present.
Q. But that's an assumption on your part?
Yes, it is an assumption.

You don't know whether they ever analyzed for ddmu?

S

I can't say for certain.
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Q. Now, could I ask you to turn, please, to Exhibit 4075.
This is a report you prepared, sir?

Yes.

And when was this report prepared?

I believe it was 1989.

What was the purpose of this document?

S S

Well, I will have to give you a little background.

At that time 1 was supervisor of water quality
monitoring. Our primary task was to report -- to prepare
self-monitoring reports to our state regulatory agency.

We also did a great deal of other special studies
because we had access to a lot of data. One of the ones that |
did, sort of for my own interest, was to keep on top of DDT
data to see what we had learned as result of the accumulation
of data.

And so out of my own personal interest, I did this
analysis as the supervisor of water quality monitoring. It was
just a way of keeping on top of the field in knowing what was
going on in the sanitation districts.

Q. Allright. Now, on the first page of this document, in

the -- about two-thirds of the way down, there's a paragraph
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22 that begins "TICH."
23 A. Yes.
24 Q. And what does "TICH" stand for?

25 A. Total Identifiable Chlorinated Hydrocarbons. That refers
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[y

to, I believe, a collection of 13 chlorinated hydrocarbons, six

2 of which are DDT and its various isomers, two polychlorinated

W

biphenyls and the remainder, other chlorinated pesticides.

4 Q. Now, you go on in that paragraph to say:

5 "In several cases, negative values were

6 calculated for total other pesticides and

7 removals."”

8 Does that mean that the LACSD was actually increasing
9 the level of pesticides?

10 A. No. Ibelieve I go on elsewhere in this report to come up
11 with the reason for that apparent negative removal.

12 Q. By "negative removal” you mean increase?

13 A. Allright. Apparent increase.

14 Q. And you say that this anomaly -- seeming anomaly -- that's
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16

17

18

19

20

21

22

23

24

25

not your word, but this development, you say, "was probably due
to the difficulty of analyzing wastewater at the part per
billion level"; right?
A. Yeah, I say that.
Q. And you agreed at the time with that statement?
A. Let me take a look at the entire statement again.
Yeah.
Q. And then you go on to say:
"The wastewater contains many interferences and
particularly in the earlier years, corrections

for the interferences may not have been
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adequate.”

Now, the earlier years would have included 1970 and
"71; correct?
A. Tt goes on to say, "See the discussion below on PCPs,"
which gives a further explanation.
Q. But my question is with respect to your use of the phrase
"earlier years." You're including 1970 and '71; is that

right?
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9 A. Yeah. Ibelieve that is explained down below.

10 Q. Now, would you turn to one of the charts. Ibelieve it's

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the third chart in. There is a -- it's labeled "JWPCP Mass

Flow Rates, Metric Tons Per Year."

S =

Do you see that one?
Oh, it's a table.
Yes. I'm sorry. I probably called it a chart.
Yes.
Sorry. It's a table. This table?
Uh-huh.

Now, in this table, you undertake to set forth, based on

measurement of influent and effluent, how much DDT in tonnage

was being emitted from the White's Point outfall; correct?

A.

o R

Uh-huh.
By that you mean "yes"?
Yes.

And this reflects, does it not, that starting in 1976 and

168

1 coming forward, it was less than a ton every year?
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11

12

13

14

16

17

18

19

20

21

22

23

24

Yes.

In 1988, it was .02 tons?

That was the amount in the effluent, .02.
Isn't that the metric ton emission?

Oh, you said "emission"?

Yes.

SR A =

I thought you meant removal.
Yes, that's emission.

Q. TI'msorry. 1 was talking total emissions -- percent
removal.
A. Okay. Yes.
Q. Soin 1988, a total of .02 tons came out the outfall;
correct?
A. Correct.
Q. Is it true, to your knowledge, that in fact for every year
since then, that number has continued to decline even further?
A. T1have no information.

MR. GALVANI: No further questions.

THE COURT: Cross-examination -- redirect,
Ms. Gillespie?

REDIRECT EXAMINATION

BY MS. GILLESPIE:

Q. Mr. Ackerman, going to the paragraph on Exhibit 4075, the
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10

11

12

13

14

15

16

17

18

1989 document that Mr. Galvani was questioning you about, the
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paragraph that begins "TICH" --

A. Yes.
Q. --1n the section entitled -- in the section discussing
the negative values for other pesticides and removals, did this

refer to DDT or the other pesticides?
A. Tt had to have referred to other pesticides.
Q. Butnot DDT?
A. Yes.
Q. Okay. And going to Exhibit 4076, again, the third page,
under the heading "Removal Efficiencies" --
A. Page?2; yes.
Q. T1think it's page 2 if you don't count the cover letter.
You mentioned to Mr. Galvani that you thought that
you had explained the removal rates issue.
Is this the paragraph in which you explain the
removal rates results for DDT?
A. Yes.

Q. Could you briefly just summarize that for us, please.
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23

24
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8

9

A. Well, there are three possible explanations. One is that
in the treatment process, sewage sludge is produced that passes
through a device that removes it by centrifugation and centrate
is removed to the waste stream.

Part of the sludge is put into digestors, where it is
held for about three years. And that three-year lag time,

you've got old, very rich DDT in there and then when that is
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returned to the waste -- when the centrate is returned to the
waste stream, you have three-year-old material.

So that can be the explanation for the apparent
increase in DDT in the waste stream.

It would be clearer if I just read it.
Q. Well, it's already in evidence so 1 don't think we need to
do that.

I guess you've explained that -- in that paragraph,

you do give an explanation for DDT and you have now atfirmed

10 that that is still your understanding of why the removal rates

11 have come out negative?

ED_006389_00005673-00145



12

13

14

15

16

17

18

19

20

21

22

23

24

3

4

A. Uh-huh.
Q. Given this explanation, is it your testimony that the
effluent concentrations on the chart on the other exhibit,
giving the JWPCP concentrations in micrograms per liter, which
do at some times have a negative removal rate -- that those
effluents are in fact correct?

MR. GALVANI: Objection.

THE COURT: Objection is overruled.

THE WITNESS: Yes, they are correct.
BY MS. GILLESPIE:
Q. Sojust clarify, for example, in year 1971, the effluent
of 43.99 micrograms per liter of DDT is in fact what was being
emitted from the facility?

A. Yes.
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MS. GILLESPIE: Thank you.
THE COURT: Any cross?
MR. GALVANI: Just briefly.

RECROSS-EXAMINATION

5 BY MR. GALVANI:

ED_006389_00005673-00146



6 Q. Mr. Ackerman, the third of your three explanations for

7 this negative removal 1s, quote: "The analysis for chlorinated
8 hydrocarbons is very difficult in the dirty JWPCP effluent"?

9 A. Imade that statement. That is based on conversations

10 that I have had, not as a real chemist who was involved in

11 doing the actual analyses.

12 I can't really pretend to be an expert in that area.

13 Q. You are not an expert?

14 A. Not in the chemical analyses. I was analyzing data that I
15 received from others.

16 Q. Justso I'm clear, Ms. Gillespie asked you about a table
17 that I had shown you. Which table was that?

18 Which table were you looking at, sir, when you

19 answered her question?

20 THE COURT: Mass flow rates.

21 THE WITNESS: Yeah.

22 BY MR. GALVANI:

23 Q. On which exhibit?

24 A. That would be 4075. 1t would be the table labeled "JWPCP

25 Mass Flow Rates.”
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Q. The metric tons per year?
A. That's correct.
Q. You have in 1971, an apparent negative removal rate of
5.08 metric tons per year and in 1975, an apparent negative
removal of .22 metric tons per year.
A. Yes.
Q. Thank you, sir.
A. You are welcome.
THE COURT: Anything further?
You may step down.
We'll take our afternoon recess.
THE CLERK: Allrise. This court is now recessed for
ten minutes.
(Recess taken.)
THE COURT: All right. Call your next witness.
MR. OROURKE: The plaintifts call David Young.
THE CLERK: Please come forward.
Would you raise your right hand.
DAVID YOUNG, PLAINTIFFS' WITNESS, SWORN
THE WITNESS: Yes.

THE CLERK: Please be seated.
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22 For the record, sir, would you please state your full

23 name and spell your last name.

24 THE WITNESS: My name is David R. Young, Y-o0-u-n-g.
25 /
173
1 DIRECT EXAMINATION

2 BY MR. O'ROURKE:

3 Q. Mr. Young, if you would open the binder in front of you.
4 Could you take a look at the direct testimony.

5 Do you recognize that as your direct testimony for this

6 trial?

7 A. Yes, Ido.

[ee]

Q. And behind that is an errata sheet?

9 A. I'msorry, I don't see the errata sheet.

10 Q. Okay. It may be stapled to the back of the testimony.
11 I have additional copies I can bring up. I'll bring them
12 up to the clerk.

13 A. Yes, this is the errata sheet.

14 Q. With those corrections, is your testimony true and

15 accurate?
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Yes.

If you could turn to paragraph 6 of your testimony.

I have it.

Okay. And it refers to an "intercalibration exercise."”
What does that mean?
A. That means you're comparing results -- conducting a test
to compare results from two different samplings and/or
measurement systems -- entities.
Q. And what were you comparing in this particular instance?

A. In this particular instance -- actually, I wasn't doing

174

the comparing at this point. This was a comparison that I
became aware of and it was actually compared -- conducted
between the marine laboratory and the County Sanitation
Districts of Los Angeles County.

I came into the process as it was under way between

Dr. Risebrough and the County sanitation district management.

MR. GALVANI: Well, Your Honor, I object. Move to

strike. So much of his testimony is obvious hearsay.
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9 THE COURT: The objection is sustained.
10 MR. O'ROURKE: Okay. Absent that paragraph then,

11 move the statement into evidence with the attached exhibit.

12 THE COURT: Any objection?
13 MR. GALVANI: No objection.
14 THE COURT: Inevidence. That was No. 2.

15 (Joint Exhibit 2 received.)

16 THE COURT: Cross-examination?

17 CROSS-EXAMINATION

18 BY MR. GALVANI:

19 Q. Mr. Young, you first went to work for SCCWRP in September

20 1970; is that right?

21 A. Yes. September 1st.

22 Q. Now, you used the acronym SCCWRP or the shorthand SCCWRP.
23 That's "S-C-C-W-R-P."

24 What does that stand for?

25 A. Southern California Coastal Water Research Project.
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1 Q. And who are the constituent members of SCCWRP? Do you

2 know?
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3 A. Atthat time when I was part of the organization, it was a

4 joint powers agreement between five local governments: Ventura
5 County, actually representing the Oxnard City Treatment Plant;

6 Los Angeles City; Los Angeles County; Orange County; and

7 San Diego County, representing the City of

8 San Diego.

9 Q. And did it receive funding from any outside agency?

10 A. Yes.

11 Q. From whom?

12 A. Some of the outside funders were the United States

13 Environmental Protection Agency and the National Oceanic and
14 Atmospheric Administration.

15 Q. Now, as I understand it, shortly after you went to work

16 for SCCWRP, you were funded by the EPA to perform a study; is
17 that right?

18 A. Twasn't funded personally. The organization was funded

19 and I was the principal investigator on it.

20 Q. And what was the investigation that you conducted?

21 A. The purpose of the investigation was to document the

22 amount of chlorinated hydrocarbons that were entering Southern
23 California Bight through major candidate routes.

24 Q. Now, when did you start that work?

25 A. The grant was made by EPA, if I recall correctly, in --
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around mid-1972. And we began our work, if I'm remembering
correctly, near the end of 1972 or the beginning of 1973, that
part of it that was funded by EPA.
Q. Now, before you undertook to do your work, did you search
the files of SCCWRP to see if any similar work had been
recently conducted?
A. Tdon't remember.
Q. Well, did you ever learn that, in fact, SCCWRP had
conducted a study in 1971 of contaminant inputs to the Southern
California Bight?
A. Well, I was running the chemistry program at that time, so
I believe I would have known about it, but I'm not making a
connection. I'm sorry.
Q. Well, let me show you Exhibit 3335, if I may, entitled the
"Ecology of the Southern California Bight: Implications for
Water Quality Management."”
Have you ever seen that document before, sir?

A. Yes. I wrote substantial sections of it.
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19 Q. So you were aware of this document when you undertook your
20 subsequent study?

21 A. Yes. Certainly.

22 Q. And this study was prepared -- this Exhibit 3335 was

23 written in 1973; is that right?

24 A. Yes.

25 Q. Now, do you recall that this study considered advective

177

1 transport into the Southern California Bight?

2 A. Yes. 1wrote that section, too.

W

Q. Specifically, did you write the section at page 1137

4 A. Yes. I'm quite certain I had substantial input to that

h

section at least.
6 Q. What is that "advection"?

7 A. "Advection" is a process by which something is

[e.0]

transported.

9 Q. And in this case, it specifically was transported on the
10 California Current; is that correct?

11 A. Yes. That's the reference in this context, as 1

12 understand it.
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5

Q. The California Current starts north and comes down south
to the Bight; correct?

A. That's correct.

Q. Now, on page 113, you wrote a section entitled -- or
subsection entitled "Mass Emission Rates"; correct?

A. Correct.

Q. We have this on the board here.

Now, what did you report as to the mass transport rate by
means of the California Current into the Southern California
Bight for DDT?

A. The --
Q. Please. That's a number --

A. Repeat the question. I'm sorry.

178

Q. What was the number that you wrote was the mass transport
of DDD into the Southern California Bight on the California
Current?

A. Twouldn't have remembered it. It's listed, of course, as

200 metric tons here.
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6 Q. Well, does that refresh your memory now that you see it?

7 A. It refreshes my memory in the sense that I remember making
8 the calculation.

9 Q. Well, you wrote it into this official SCCWRP report?

10 A. Right. Yes.

1T Q. And it was this work that in part led to your funding by

12 EPA for your next endeavor, wasn't it?

13 A. 1don't know that, no. Idon't know what --

14 Q. Well, it preceded your next endeavor, didn't it?

15 A. Yes, because this would have been written -- I can't say

16 for sure because the date of this document is March '93 and we
17 had -- the grant had been made, I believe, by March '73. So in
18 that sense, I can't say it predated it.

19 Q. Yousaid it was March '93, 1 think you said. March '73 it
20 was written?

21 A. Sorry. March 1973 it was written.

22 Q. Now, would you turn to the findings in this report,

23 please, at page 414.

24 Are you there?

25 A. Yes,lam.
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Q. Do you see paragraph 11.2.1: "Inputs to the Bight" --
A. Yes.
Q. --"Diffuse Nonpoint Source."
Now, what's a "point source"?
A. A "point source" is -- a "point source" is a flow that you
can attribute to a specific activity such as a municipal
wastewater treatment plant, as I would --
Q. And a "nonpoint source" would be, for example,
agricultural runoff?
A. Yes. It's referred to in those senses; that's right.
Q. Now, there is agricultural runoff of DDT, is there not?
A. 1believe there is.
Q. And you believed that in 1973 when you were working on
this report?
A. Yes.
Q. And that runoff comes down through the various drainages
that drain the agricultural land out into the ocean?
A. Ifthat's what you're sampling, yes, if you're sampling an
agricultural area.
Q. Well, then it enters the California Current and goes
south; right?

A. Notalways. It might go north.
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Q. Well, in this case, what you measured was going south?
A. First of all, I didn't measure it. I calculated it.

And what I was calculating was based upon some
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concentrations of DDT in water -- I don't remember their source
right now -- and multiplied by a value which was an estimate of
the advective south -- in this case southward flowing volume of
water known as the California Current.

However, that's an offshore current. And between the
California Current, which flows south, and the land, there is
sometimes a northward-flowing current known as the Davidson
Current.

Q. Well, you didn't say that in this report, did you?
A. No. ButIwasn't --
Q. Well, I want to direct your attention, please, to
paragraph 11.2.1: "Diffuse Nonpoint Sources." Paragraph 1,
you wrote, did you not, as follows:
"There are a number of potentially significant

materials entering the Bight" --
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16 That's the Southern California Bight?
17 A. That's correct.

18 Q. --"from widely distributed sources. Large

19 quantities of constituents, organics, nutrients,
20 metals, et cetera, are brought into the Bight by
21 the California Current.”

22 A. Yes.

23 Q. Youdidn't say they're brought beyond the Bight or in the
24 opposite direction.

25 A. Tdon't see anything wrong with that statement.

181

1 Q. "This source" -- you went on -- "is often ignored

2 because many of the constituents are present

3 only in extremely low concentrations, but the
4 massive flow of the current, on the order of 14
5 million gallons per day, results in total

6 constituent inputs that can far overshadow the
7 quantities entering the Bight from all other

8 sources."

9 Correct?
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A. Correct.

Q. And among those other sources would be the White's Point
outfall?

A. Yes, depending upon the constituent.

Q. There is no question pending.

Now, you calculated 200 metric tons a year. And do you
recall how many tons you estimated from all other sources
including the White's Point outfall?
A. No, I can't remember that number precisely.
Q. Would you look at page 116, please. Table IV-35.

Do you have that?
A. Yes, Ido.
Q. And directing your attention to the first column. That's
"Waste" -~ actually, it's the one numbered 1: "Wastewater
Discharge"?

A. Yes.
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1 Q. And if you go down to the total DDT, 19.

2 A. Yes, I see that.
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3 Q. Sothat's 19 tons coming in from all outfalls, of which

4 White's Point would be one?

5 A. That's correct.

6 Q. Per year?

7 A. That was the calculation at that time.

8 Q. And advective transport on the California Current coming
9 into the Bight, 10 times as much?

10 A. About that, yes.

11 Q. Now, you then went out and did your study funded by EPA

12 correct?

13 A. Part of the study was funded by EPA.

14 Q. Well, you wrote in a press release, didn't you, that you
15 were under a grant from the US EPA?

16 A. Idon'trecall that press release.

17 Q. Well, that work resulted in a report which has been

18 introduced into evidence as Exhibit 4072; correct?

19 A. Idon'tknow. I'm sorry.

20 Q. Do you have that article in front of you?

21 A. Are we talking about the 1976 General Water Pollution
22 Control Federation article?

23 Q. Well, take a look at paragraph 9 of your declaration,
24 please.

25 A. Allright.
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Q. Dr. Young, do yousee at lines 10 and 11, or 11 and 12 -
A. Yes.

Q. --you say you used a portion of this data in preparing my
article, "DDT in Sediments and Organisms around Southern
California Outfalls"; correct?

A. Yes.

Q. That's the article, Exhibit 4072, that was admitted into
evidence; right?

A. Excuse me. I'm still confused. Are you referring to the
journal article or the report that --

Q. TI'mreferring to the article that the plaintiffs offered

into evidence, your journal article, Exhibit 4072.

A. Thank you.

Q. You say this article used only a portion of the data that
you had developed in your basic work; correct?

A. Well, I'm sure it did, just because no one article would
include all of the work that preceded such a summary.

Q. Well, the entire report you referred to in the prior

sentence entitled "A Synoptic Survey of Chlorinated Hydrocarbon
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Inputs to the Southern California Bight" --

A. Yes. That's a separate document, of course.

Q. --that's a big document; right?

A. Ttis a big document.

Q. And then you excerpted that to write 40727

A. Tdidn't excerpt the report, because the report wasn't
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published until several years later. But I used the data that
went into that report to write this article.
Q. Well, you didn't use the data from the synoptic survey
about advection, did you?
A. Tdon't believe I did, no.
Q. And you didn't offer the synoptic survey into evidence
today, did you?
A. No -- well, I offered this synoptic survey in the --
not -- I referred to it in my testimony.

Are you referring to the -- I don't know what you're
referring to specifically.

Q. I'm referring to your big report, the synoptic survey --
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13 A Yes.

14 Q. --not the article that has been received in evidence.

15 You didn't bring with you the big report, the

16 synoptic survey?

17 A. Tactually did bring it with me.

18 Q. Oh, you have it with you. Now, that survey, in fact, does
19 include that analysis of advection, doesn't it?

20 A. Ibelieve it does. I would have to check the tables, but
21 TIbelieve you are correct in that.

22 Q. Well, you remember, don't you, sir, that you went out and
23 measured the water column at Point Conception?

24 A. No, Idid not.

25 Q. Well, somebody with your project did?

1 A. Possibly so. Ido notrecall who that was.

2 Q. You don't recall that that happened?

3 A. No, Idon't

4 Q. Well, perhaps it would refresh your recollection if you

5 were shown Exhibit 19044. And if you would turn to page 33.

6 A. Yes.
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7 Q. This is section Roman XI. It's entitled "Ocean Current

8 Advection"; correct?

9 A. That is correct.
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Q. And it describes, does it not, Dr. Young, part of the

study that you and your colleagues performed that led to the
paper that you brought with you today?

A. Tremember now being involved in this phase of the
research. I don't remember that it led to the subjects that I
was reporting in this particular journal article.

Q. Your basic report that you went out to conduct that was
dated 1976 --

A. Yes.

Q. --included the Section XI entitled "Ocean Current
Advection," and it described, did it not, a study that was
conducted by you and your colleagues of how much DDT was in the
water column advecting into the Southern California Bight on
the California Current?

A. Tdon't believe so. You just said the 1976 article. 1

don't believe the 1976 article included ocean advection.
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Q. No, I didn't mean to refer to the article. The synoptic

survey, Exhibit 19044, is submitted June 1976.

A. Tt's revised June '80. T apologize. Ithink of itas a

June '80 document. I apologize.

I understand what you're referring to now, yes.

Q. In this report, Dr. Young, to cut through it, you

reported, did you not, that you and your colleagues sampled the

water at Point Conception to try to determine how much DDT was
advecting on the ocean current into the Southern California
Bight?

A. Yes. I remember now, ves. Ibelieve we did start up near
Point Conception and traveled south, sampling with these
buckets. And the purpose was to get some idea of what material
would be advecting in with the ocean waters into the Southern
California Bight.

And you found, did you not, seven tons of DDT?

I can't remember the number.

You can't remember that number?

No.

Well, take a minute, if you would, and look in the --

What page?

N S = e

Page 33, four lines from the bottom.
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23 A. TItsays: On the order of or approximately 7,000 kilograms

24 actually, so that would be seven metric tons.

25 Q. Seven metric tons. So that's a little bit more than seven

10
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187

tons -- seven other tons?

A.

N N S = =

English.

English tons.

Yes.

Now, 1973 was a dry year?

I don't remember.

1969 was a wet year, wasn't it?
I certainly remember that.

And is it not the case that storms in this part of the

country are episodic, that there will be big storms, and then

nothing for a while and then another big storm?

A. That's my experience.

Q. And in fact, there is more DDT runoff during a big storm

than during a dry year?

A. That's also what I would expect.

Q. So you would have expected to find fewer tons in 1973 than
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back in 1969 being advected in the ocean current?
A. Not necessarily because there is another complication,
which is aerial fallout. And you can get -- remember, we were
sampling just the very near surface of the water and yet the
water column is many meters deep.
And when we were out there sampling, there was a
Santa Ana condition which could have brought an unusual amount
of air pollutants and the constituents that they carry with us.

Q. From the agricultural fields?
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A. From any source. Any source.

Q. And that material would end up in the top one meter of the
water?

A. Not necessarily limited to that, but certainly that would

be where part of it would be.

Q. Well, didn't you write that that would be where the bulk
of it would be?

A. Tdon't believe that I did. I don't remember doing that.

Q. Well, the last sentence says:
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"In view of fact that the sea water samples
were collected from the upper meter during the
Santa Ana desert wind condition, these values
are probably upper level estimates.”

Yes.

So you measured the top one meter only?

Oh, yes.

You didn't go down below?

No, we did not.

So you don't know how much DDT might have been advecting

in below one meter?

A.

We have no idea.

22 Q. It might have been a billion tons?

23

24

25

MS. BYRD: Objection, Your Honor.

THE COURT: The objection is sustained.
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I BY MR. GALVANI:

2 Q. Now, the DDT in the top one meter, you would agree, would

3 younot, Dr. Young, is significantly bioavailable to small
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fish?

MR. O'ROURKE: Objection. He is asking for an expert
opinion.
THE COURT: The objection is sustained.

BY MR. GALVANI:

Q. Well, did you ever analyze, sir, whether the DDT in the
top one meter of the water would be more bioavailable than that
contained in the sediments at 200 to 300 feet deep?

A. No.

Q. Now, are you familiar with the rivers along the California
coast?

A. Some of them.

Q. Are you familiar with the Santa Clara River?

A. Tknow where it is.

Q. And do you know where that comes out approximately into
the Southern California Bight?

A. It's in the vicinity of Point Conception. I believe it's

to the north of Point Conception.

Q. Is it near Anacapa Island?

A. Tbelieveitis.

Q. Do you know whether that river has been tested for

presence of DDT from agricultural sources?
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A. As Irecall, that was one of the rivers included in my
survey.
Q. And did that, in fact, reflect levels of DDT in that
water -- that watershed?
A. At the time that I sampled them, yes -- that portion.
Q. By the way, are you familiar with the work of Robert
Eganhouse and Indira Venkatesan?
A. Tknow both of those individuals. T don't know which
product you're talking about.
Q. Well, did you ever discuss with either of them the SCCWRP
work that had been done in 1971 where you estimated 200 metric
tons?
A. Tdon't recall discussing that subject with either of
them.
Q. Well, did you ever read their report where they said that
you actually underestimated the volume of water coming in on
the California Current and, in fact, your 200 tons were low by
perhaps as much as 370 additional tons?

MS. BYRD: Objection.
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20 THE COURT: The objection is sustained.

21 BY MR. GALVANI:

22 Q. Are you familiar with the Toxic Substance Monitoring
23 Project?

24 A. No.

25 Q. Well, Inamed it wrong. The Toxic Substance Monitoring

191

[y

Program, not project.
2 Are you familiar with that?
3 A. Isthat a program with the State of California?

4 Q. It's aprogram of the Water Resources Control Board that

W

lists you as program consultant.

6 A. I'mnot remembering directly which -- I'm not remembering

~J

the activity or the document that you have there.

8 Q. Well, let me show you the document, Exhibit 9477, and ask
9 you if it refreshes your recollection.

10 Are you familiar with this document?

11 A. No, not with the document.

12 Q. Were you a program consultant for this organization with

13 respect to this project?
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14 A. Yes, I believe I was. I want to check that, but I -- yes,
15 Twas a consultant to this program. Iremember, yeah.

16 Q. When did this program take place?

17 A. Sometime after 1973 and before 1980. I can't be more
18 precise.

19 Q. Well, this report covers the 10 years -- it's a 10-year
20 summary report for the years 1978 to 1987.

21 A. Right

22 Q. And it lists you as a program consultant. Were you a
23 program consultant for those 10 years?

24 A. Not for 10 years, no.

25 Q. For some portion of those 10 years?
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[

A. Yes.

2 Q. Are you aware that this report reflects results --

3 THE COURT: Were you a consultant?
4 THE WITNESS: Oh, yes. Yes.
5 MR. GALVANI: Excuse me, Your Honor.

6 BY MR. GALVANI:
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7 Q. Were you aware that this report includes analyses of

8 wvarious watersheds around the state and toxic levels?

9 A. Yes.
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Q. And are you aware that DDT was found in a great many
species throughout the state?
A. Not aware of it, but I would be very surprised if it were
not.

MR. GALVANI: No further questions.

THE COURT: Redirect.

REDIRECT EXAMINATION

BY MR. OROURKE:
Q. Dr. Young, Mr. Galvani pointed your attention to a figure
from your 1973 report for 19 tons coming out of point sources.
A. Yes. Actual wastewater, wasn't it?
Q. Wastewater. Was that for dates after the time that
Montrose disconnected from the sewer system?
A. Yes.
Q. And he pointed your attention to a figure for 200 tons per

year advecting into the Southern California Bight?

193
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A. An estimate, yes.
Q. Do you believe that that estimate is a correct estimate?
MR. GALVANI: Objection.
THE COURT: The objection is overruled.
THE WITNESS: 1 have difficulty with this because it
is a different kind of -- different kind of calculation, a
different magnitude intensity of study, if you will.
Physical oceanography is a very complex subject.
Characterizing the ocean currents is a very complicated subject
and measuring these compounds at that time in water was a very
difficult task. Obtaining a representative sample was a
difficult task.

So when you multiply a flow by a concentration, yes,
you get a number, but that doesn't mean you have a specific
confidence in the likely range of the values that really might
also be as good a number.

MR. GALVANI: I move to strike as nonresponsive.

THE COURT: That motion is denied.

BY MR. OROURKE:

Q. Mr. Galvani was comparing the 19-ton figure to the 200-ton
figure. Is it an appropriate comparison to compare the mass of
DDT from advection to the mass of DDT to discharge to the

municipal outfalls?
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MR. GALVANI: Objection.

THE COURT: The objection is overruled.

194

THE WITNESS: 1 would have to know appropriate to
what, the question you were trying to answer, as to whether
that would be an appropriate comparison. What is the issue at
hand?

BY MR. O'ROURKE:
Q. Bioavailability.

MR. GALVANI: Objection, Your Honor. He is not an
expert.

THE COURT: The objection is sustained.

MR. GALVANI: Your Honor excluded evidence on that
when I asked him.
BY MR. O'ROURKE:
Q. You also mentioned that aerial dispersion was a potential
source in some of the samples you took?
A. Yes.

Q. Could any of that aerial dispersion have come from the
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Montrose plant?
MR. GALVANI: Objection.
THE COURT: The objection is overruled.
THE WITNESS: Yes, I believe it could.
MR. OROURKE: Thank you.
THE COURT: Cross?

RECROSS-EXAMINATION
BY MR. GALVANI:

Q. What year did Montrose go off the sewer line?

195

A. 1970 is the major termination. As I understand, the
absolute last connection was made in 1971.

Q. And so they were still on the sewer line in part of 19717
A. That's my understanding.

Q. And when was -- when did SCCWRP take the data, the
measurements that are reflected in that Exhibit 33357

A. Our first samples of wastewater from the Joint Water
Pollution Control Plant, I believe, were made in March of 1973

or at least spring of 1973.

10 Q. Not yours.
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A. Excuse me.

Q. Not yours. The report in front of you, Exhibit 3335 --
when were those results taken? The report -- that one that you
have your hands on.

A. Oh, yes. I'm having trouble answering because 1 was
associated, although I may not have been directly involved in
taking samples, and I don't know how to properly answer you,
Counselor.

Q. Well, what's your best recollection as to when the samples
were taken?

A. Well, samples were taken in March 1971, in March and April
of 1972, and in March and other parts of the spring of 1973.
Q. Well, the report was written in 1973.

A. Yes.

Q. March of'73, so I don't think --
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1 A. No, you're quite right. I'm sorry.

2

Wastewater samples continued to be taken, but

3 obviously, only part of that sequence was used for this
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report. That's quite right. And I would have to check to see
which ones were used.
Q. Dr. Young, you don't know when the samples were taken, do
you?
A. Which samples?

MR. GALVANI: Your Honor, I would move into evidence
Exhibits 3335, 19044 and 9477.

THE COURT: Any objection?

In evidence.

(Joint Exhibits 3335, 19044 and 9477 received.)

MR. OROURKE: He said he didn't recognize 9477.

THE COURT: That's this one (indicating).

Anything further of Mr. Young?

MR. OROURKE: No, we are finished.

THE COURT: When were you a consultant on the Toxic
Substance Monitoring Program?

THE WITNESS: Ican't remember precisely. The reason
that I say it was after 1973 -- was when our new director,
Willard Baskin, joined. And he permitted the staff to consult
as experts outside their study areas.

And T was consulting for the state on methods of

better obtaining representative samples of contaminants in fish
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and perhaps water. I can't even remember that, but certainly
fish.

Their program was archaic and so I was giving them
advice on how to better obtain a more representative sample of
fish in their statewide monitoring program. It was a quality
assurance level of activity as opposed to a site-specific level
of activity.

THE COURT: Do you have any recollection of when that
was?

THE WITNESS: I'm going to say around 1976, but it
could have been as late as 1978. But I think it was early.

THE COURT: As late as what?

THE WITNESS: As 1978. But I believe it was -- well,
the program was just getting started, which would have been the
mid-1970s, but I don't have a precise recollection.

THE COURT: Were you consulted on anything having to
do with water sampling in that project?

THE WITNESS: If so, I don't think I had a lot to
contribute to it. 1 can't remember specifically. The emphasis

was on the fish.
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THE COURT: Thank you.

Call your next witness.

You may step down.

MR. SPECTOR: Your Honor, at this time, we would like

to call Allan Chartrand.
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THE CLERK: Please come forward.
Please raise your right hand.
ALLAN CHARTRAND, PLAINTIFFS' WITNESS, SWORN
THE CLERK: Please be seated.
For the record, sir, would you please state your full
name and spell your last name for the record.
THE WITNESS: Allan Chartrand, C-h-a-r-t-r-a-n-d.
DIRECT EXAMINATION

BY MR. SPECTOR:

10 Q. Good afternoon, Mr. Chartrand.

11

I'would like you to think back to the year 1985. Were you

12 employed in 19857

13 A. Yes, sir,  was.
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Q. By whom?

A. Twas employed by the Los Angeles Regional Water Quality
Control Board.

Q. And what was your position with the water board in 19857
A. 1was a water quality scientist and environmental
specialist.

Q. And what were your job duties at the time?

A. Twas in charge of helping to regulate both marine and
fresh water quality issues.

Q. Would you please turn to Exhibit 2572 in your binder.

A. (Witness so complies.)

Okay.

199

Do you recognize this document?
Yes, sir, I do.

And what is Exhibit 25727

A R

This is the ocean dumping report that I was the senior
author of'in 1985.
Q. Would you please turn to the third page of the report.

A. Okay.
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8 Q. And what is that third page?

9 A. This is a board resolution. We submitted the report to

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the board for resolution and they passed it, as you see here.
And it was signed by the CEO of the regional board.
Q. And what was the effect of their passing the resolution?
A. Tt incorporated the report into the record and it affirmed
that certain follow-up actions would take place.
Q. What was your purpose in drafting the ocean dumping
report?
A. There was concern about ocean dumping --

MR. GALVANI: Objection.

THE COURT: The objection is overruled.
BY MR. SPECTOR:
Q. Please continue.
A. There was concern about ocean dumping activities in the
San Pedro Basin and Santa Monica Basin in deep waters. And in
response to this public concern, I was asked to draft an ocean

dumping report by my boss, Bob Ghirelli.
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Q. And what steps did you take in creating this report?
A. Tassembled a team of coauthors and we brought the boxes
of ocean dumping files from the regional board files, which
were pretty extensive, and we identified gaps in the data and
we got additional data from, as I remember, the L.A. City
engineer and the L.A. County engineer.
Q. And did you include any factual findings in the ocean
dumping report as a result of this investigation?
A. Yes, sir, we did.
Q. And did any of those factual findings relate to Montrose?
A. Yes. A large percentage of them did.
Q. Can you summarize briefly for us which ones related to
Montrose.
A. Montrose was basically the reason we did the report. And
the report focused on the dumping of acid waste, of DDT acid
waste out on the ocean dumpsites. That was pretty much the
emphasis of the report.
Q. Could you please turn to page number 15 in the ocean
dumping report.
A. Okay.
Q. And could you read for us the first two sentences of
paragraph 2.

A. "Montrose Chemical Company of Torrance, California, was
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for 35 years" --

MR. GALVANI: Just a moment, please. The copy that I

201

have, Your Honor, doesn't have -- the pages do not line up, so
I don't have the page --

THE COURT: My page 15 (indicating).

MR. GALVANI: There are multiple copies of this
document and we were told that you were going to use a
different copy from the one you are using.

MR. SPECTOR: Your Honor, we have -- I understand
Mr. Galvani's comment. We had originally listed Exhibit 2571
in the declaration.

When we noticed that there were missing pages, we
wrote Mr. Galvani a letter indicating that we would be filing
an errata saying that we were using Exhibit 2572, which
contains the missing pages.

You, I, and the witness do have Exhibit 2572.

MR. GALVANI: Could I have just one second to get
that version, Your Honor.

THE COURT: Sure.
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18 MR. GALVANI: I'm sorry.

19 (Pause.)

20 MR. GALVANI: Your Honor, my recollection is the
21 letter said the opposite, that they were going to use 7571.
22 That's why I have that one out here.

23 Do you have another copy?

24 MR. SPECTOR: Ibelieve we do. I believe you also

25 used it in your opening statement this morning.

202
1 MR. GALVANI: Ididn't give the opening statement.
2 MR. SPECTOR: Oh, your co-counsel.
3 MR. WOLKOFF: 1didn't use it, Your Honor.
4 MR. GALVANI: Thank you.
5 (Pause.)
6 MR. GALVANI: Your Honor, I object to the first two

7 sentences that he is being asked to read as pure hearsay and no
8 foundation, an opinion.
9 MR. SPECTOR: Your Honor, as we have already

10 established, this is a public record and under Beach Air (ph),
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12

13
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15

16 A. "Montrose Chemical Company of Torrance, California,

17

18

19

20

21

22

23

24

25

[

the factual findings are --
THE COURT: The objection is overruled.
THE WITNESS: Read it?

BY MR. SPECTOR:

Q. Please continue, yes.

was for 35 years, from 1947 to '82, the sole
manufacturer of DDT in California and the
largest manufacturer in the U.S. Records from
the years '57-58 show that 2,000 to 3,000
barrels a month of waste acid sludge (estimated
to contain 5,000 to 10,000 ppm, which is
equivalent to .5 to 1 percent of total DDT were
barged to Ocean Dumpsite Number 1."

Q. Could you also read the footnote at the bottom of the

203

page.
A. "Based on quantities of acid sludge disposed through
CSC" -- which is California Salvage -- "for '57

and '58, the following calculations for the
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5 14-year dumping period of Montrose Chemical has

6 been made. Average number of barrels per month

7 is 2416. Estimated concentration of DDT and

8 acid sludge is .5 to 1 percent for an average .5

9 DDT concentration in the acid waste stream.

10 Montrose would have dumped about 348 metric tons
11 over the 14-year period, and for 1 percent,

12 about 696 metric tons."

13 Q. Thank you. So for purposes of your report, did you

14 provide an estimate of the DDT content of Montrose's acid

15 waste?

16 A. Yes, sir, we did.

17 Q. And what, again, was that estimate?

18 A. Well, the content -- the concentration was from .5 percent
19 to 1 percent of DDT in the acid waste.

20 Q. Would you please turn to Exhibit Number 532 in your

21 binder.

22 A. (Witness so complies.)

23 Okay.

24 Q. And could you please read for us the middle paragraph of

25 section 2, which is on the second page of this document.
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1 A. "This acid is presently either shipped to Henderson

2

3

10

1

[Sy

12

1

(O]

14

1

(W)

16

17

18

19

20

or out to sea. Normally, the acid shipped is

essentially free of DDT. During a period of

unbalance, the separator acid storage tank is

susceptible to a very rapid accumulation of

DDT. As the amount of DDT builds up in this

tank, the percentage of DDT in the shipped acid

increases. This varies from a trace to 9

percent DDT."
Q. Ibelieve earlier you mentioned Cal Salvage. What is Cal
Salvage?
A. Cal Salvage, among other things, towed industrial waste
for sea disposal. They towed it to sea.
Q. Okay. Now, when you read from page 15 of the ocean
dumping report a minute ago, you referenced certain records for
the years 1957 and '58.
A. Yes, sir.
Q. Could you please look at Exhibit Numbers 572, 592 and 619
in your binder.

A. Okay.
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22

23

24

25

7

8

9

10

Do you recognize those documents?
Yes, sir.

What are they?

> e R

Those are dumping manifests, which documented the

quantities of acid waste taken out to sea.
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Q. And are those the records that you reference in your ocean
dumping report?
A. They appear that they are.
Q. Is Montrose listed on those documents?
A. Well, the print is pretty small.
Yes. There they are, yes. Exhibit 572.
Q. Okay. Let's go back to the ocean dumping report,
Exhibit 2572. Could you please turn to page 8.
A. (Witness so complies.)

Okay.

1T Q. Do youreference on page 8 the location of the ocean

12 dumpsites used by California Salvage?

13 A. Yes.

14 Q. And where were those dumpsites located?
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A. Looks like the third paragraph down, Dumpsite 1 is three
nautical miles at latitude west 33 37" and longitude West 118
and 40', 10 nautical miles northwest of Catalina Island.

Q. And Dumpsite 27

A. Two paragraphs down, Dumpsite 2 is at latitude 33 34" and
longitude 118 27'.

Q. Could you, using the laser pen, please identify the

location of those dumpsites on the satellite photo.

A. Roughly, there is the PV Peninsula, there's Catalina and
Dumpsite 1 was further out, approximately there (indicating),

and it was much further.
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And Dumpsite 2 was much closer. It was approximately
there (indicating).
Q. Have you ever visited the location of the ocean dumpsites?
A. Yes, sir, 1 have twice.
Q. When was that?
A. We conducted a follow-up study in -- the first time |

visited was July of 1985, and the second time was in November
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8 of 1985.

9 Q. Why did you conduct a follow-up study?

10 A. We wanted to confirm or refute whether or not

11 accumulations of DDT were occurring in deep water sediments and
12 in associated biota.

13 Q. Were you present for the opening statements this morning?
14 A. Yes, sir.

15 Q. Allright. Would you turn to page 17 of the ocean dumping
16 report, please.

17 A. (Witness so complies.)

18 Okay.

19 Q. Could you read for us the last sentence of the first

20 paragraph. Ibelieve at least part of the sentence was cited

21 by defendants' counsel in their opening.

22 A. "It therefore follows that even if substantial

23 quantities of DDT have been dumped and are still
24 present, their low bioavailability due to the
25 extreme depth may limit effects on marine
207
1 biota."
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10
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Q. When you wrote this report in 1985, had you examined the
bioavailability of DDT at the dumpsites?
A. We had not collected data yet, no.
Q. Have you subsequently examined that?
A. Yes, sir.
MR. GALVANI: Objection.
THE COURT: The objection is overruled.
MR. GALVANI: Well, Your Honor, if I may be heard on
that, he is not here as an expert witness. He is here as a
fact witness. None of this examination --

THE COURT: He asked him if it was measured and
when. That's not any expert testimony.

MR. GALVANI: But it was never produced to us, Your
Honor. This is all news to me.

MR. SPECTOR: Your Honor, just two weeks back, I
believe, we were here on their motion to exclude all the
evidence relating to ocean dumping on relevance grounds. That
motion was denied.

In fact, all this evidence was discussed at that
time.

MR. GALVANI: Your Honor, it is not in his
narrative -- his affidavit.

BY MR. SPECTOR:
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25 Q. Mr. Chartrand, did you --
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1 THE COURT: Just a minute. Wait a minute.
2 (Pause.)
3 THE COURT: When were these measurements made?

4 BY MR. SPECTOR:

5 Q. Mr. Chartrand?

6 A. 1985. The summer and fall of '85.

7 Q. And were these measurements incorporated into any
8 additional reports that you coauthored?

9 A. Yes. They're in the 1987 report, which is an exhibit.

10 THE COURT: The objection is overruled.
11 THE WITNESS: The author was Dr. Bob Risebrough.
12 MR. GALVANI: 1object to that. This gentleman can't

13 authenticate Dr. Risebrough's work. It's a totally separate

14 report.

15 Dr. Risebrough was stricken as an expert witness by

16 Your Honor. They attempted to add Dr. Risebrough. They sent

17 me a letter on Friday saying they were going to try to add
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9

Dr. Risebrough's report as an LACSD document to be
authenticated by Mr. Chartrand.

Dr. Risebrough has nothing to do with this case.
Mr. Chartrand was not an LACSD employee and the report has
nothing to do with LACSD.

This is a bald-faced attempt to smuggle in the report
of Dr. Risebrough.

MR. SPECTOR: Your Honor, there is one bit of truth
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to that. Idid in my letter accidentally use "LACSD" rather
than LARWQCD, which is the Water Quality Board.
In light of Mr. Galvani's response to our letter, in
which we simply wanted Mr. Chartrand to authenticate a document
from the water board, we went out yesterday and got a
certification of public record from the water board.
It's a water board document. It's a public record.
It's a certified copy. It is self-authenticated.

MR. GALVANI: Dr. Risebrough was stricken as a

10 witness, Your Honor.

11

THE COURT: The information from his report is now
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what we're talking about. It's a public record.
The objection is overruled.
BY MR. SPECTOR:
Q. In light of your subsequent studies, is the statement
regarding bioavailability in your 1985 report correct?

MR. GALVANI: Objection. He didn't conduct
subsequent studies.

THE COURT: The objection is overruled.

THE WITNESS: Our report showed that DDT
concentrations in the two dumpsites, Dumpsites 1 and 2,
relative to two reference dumpsites at the same depth, were
elevated in DDT and that they showed a unique DDT signature
which would be consistent with a Montrose base source.

MR. GALVANI: Your Honor, I move to strike. This
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witness has not been qualified as an expert. There is no
competence to render that opinion.
THE COURT: The last statement with reference to

source is stricken. Otherwise, the motion is denied.
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5 BY MR. SPECTOR:

6 Q. Mr. Chartrand, did you have any involvement in the 1987

7 report, which is Exhibit 3443, in drafting the report?

8 A. Yes,Idid.

9 Q. What was the level of your involvement?

10

11

12

13

14
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21

22

23
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25

A. Dr. Risebrough was working for us. He was our

subcontractor. And I cowrote the materials and methods section

with him, and thus it was our study that he was conducting part
of on our behalf.
Q. Would you turn to page 54 of the report.
A. Okay.
Q. Sir, I would like to direct your attention to page 51.
A. S1.
Okay.
Q. Do you see the reference to crabs in the first paragraph
of page 517
A. Yes, sir.

Q. Were you involved in the collection of those crabs?
A. Yes. I was the crew leader in collecting those. Those
were caught by otter trawl.

Q. Where did you collect samples for -- when you were at the
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dumpsites for purposes of this report?
MR. GALVANI: Objection. I'm sorry, I didn't
understand the question.
MR. SPECTOR: That was a very unclear question.
Sorry.
BY MR. SPECTOR:
Q. When you visited the dumpsites, you collected samples; is
that correct?
A. Yes, sir.
Q. At that time, did you also collect samples from other
locations?
A. Yes. Quite a few other locations.
Q. What were the other locations?
A. With respect to the deep water samplings -- are we talking
exclusively about the deep water?
Q. Sure.
A. We collected from both Dumpsites 1 and 2. And then we
collected at a southern reference and a northern reference.
Q. T'would like to direct your attention to the third
paragraph on page 51.

A. Yes, sir.
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22 Q. Could you read that paragraph for us?
23 A. "Theratios," you mean?
24 MR. GALVANI: Your Honor, I object, unless this

25 witness is the person that performed this analysis.

212

1 THE COURT: The objection is overruled.
2 THE WITNESS: Just read the paragraph?
3 BY MR. SPECTOR:

4 Q. Yes, please?

5 A. "The ratios among the DDT compounds and the

6 Munidopsis from Station B, including the ratio

7 of DDE to total DDT and 0,p'-DDT to p,p'-DDT,
8 which is shown in Table A .6, indicate that the

9 sediments are sources of these compounds to the
10 food webs."

11 Q. And finally, I would like you to please turn to page 54 in
12 this exhibit.
13 Can you tell me what a "benthic fish" is?

14 A. 1t's a fish that lives near the bottom of the ocean.
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Q. Can you read for us the first sentence of -- I believe

it's the third paragraph. It's under 3.4.

A. "The benthic fish living on the bottom of the San
Pedro Basin have accumulated high levels of both
DDT and PCB compounds, as shown in Tables 9,
A.10,A.11 and A.12."
MR. SPECTOR: That's it. Thank you, Mr. Chartrand.
THE COURT: Cross-examination?
MR. GALVANI: Yes, Your Honor.

/
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CROSS-EXAMINATION
BY MR. GALVANI:
. Mr. Chartrand, you're not an oceanographer, are you, sir?

. No, sir.

. No, sir.

Q
A
Q. You're not an ichthyologist?
A
Q. You're not an avian expert?
A

. No.
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9 Q. You're not a toxicologist?
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A. Tam a toxicologist, yes. I'm a board certified
toxicologist.

Q. And what's a toxicologist?

A. T'mtrained in course work in toxicology. 1 have a
Master's degree, and I'm certified by the American Board of
Toxicology.

Q. So you're not an expert in food web?

A. That's a matter of opinion.

Q. Well, have you ever been certified as an expert in food
chain?

A. T've done many studies which relate to the food web.

Q. Which relate to it. Do you consider yourself qualified to
be a food web expert?

A. In this instance, yes.

Q. What instance is that?

A. With respect to biocumulation or biomagnification of
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1 contaminants associated with sediments. I have been doing it
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11
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for many, many years.

Q.

When you went out to the deep ocean dumpsites, that water

is how deep?

A.

Q
A
Q
A.
Q
A
Q
A

About 2500 feet.

Were there any white croaker down there?

. No, sir.

. Are there any birds that dive down 2500 feet?

No, sir.

. Are there any sea lions that go down 2500 feet?
. Not that deep, no.

. What are these crabs that you --

They are called galabeta crabs (ph) and they're just these

weird crabs that live in very deep water.

o r oo P O

And they don't come up for air?

No, they have gills.

And they don't come up for daylight?
No. They live in the dark.

You didn't find any of those on the -- you didn't see any

of those being eaten by bald eagles, did you?

A.

Q.

No, sir.

Now, when you set out to do your ocean dumping report, you

said you reviewed the files of the Regional Water Quality

Control Board on ocean dumping?
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25 A. Yes,sir.

215

[y

Q. Did you review any papers at all that discussed

b

agricultural runoff as a source of DDT to the Southern

W

California Bight?

4 A. Notin this context.

h

Q. Had you before in any context?

6 A. Yes. I'm familiar with the general literature with

7 respect to agricultural runoff of DDT, yes.

8 Q. Had you read David Young's paper?

9 A. Which one would that be? He has written a lot of papers.
10 Q. The one on the synoptic survey of contamination of the
11 California Bight.

12 MR. SPECTOR: Your Honor, I would object. That
13 discussion of agricultural runoff was not in Mr. Chartrand's
14 direct testimony.

15 THE COURT: The objection is sustained.

16 MR. GALVANI: Well, Your Honor, may I be heard on
17 that? That's the very point -- the very problem with this

18 report that he has done is that he has failed to consider the
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7

8

9

other inputs. And the result is --
THE COURT: He has only testified to measurements.
The objection is sustained.
BY MR. GALVANI:
Q. Well, you testified that there was low bioavailability;
isn't that right?

A. No, I did not testify to that. In the report, we say that
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it may have low bioavailability. And what I was referring to
is that we needed to answer that question.

Q. And Dr. Risebrough then went out to answer it?

A. He helped us answer it.

Q. And did you answer that by finding bioavailability to the
bald eagles?

A. No. We wouldn't go that far.

Q. Or to the peregrine falcons?

A. There were no birds in our study.

10 Q. Or to the white croaker?

11 A. There was croaker in our study.
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Q. But you didn't find these as a food supply for the white
croaker?

A. That wasn't what we were looking for. We were looking for

PCB and DDT accumulations in white croaker and we found them.

Q. Would you answer my question, please.
A. With respect to a prey source, no.
Q. Now, you wrote a paper subsequently with Indira
Venkatesan, didn't you?
A. Yes, sir.
Q. Did you see the report that she wrote for NOAA with
respect to inputs into the Southern California Bight?
A. Tcouldn't swear whether I had or not.
MR. SPECTOR: Your Honor, a little concern that we

may be straying off the focus of the direct again if we are
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getting back to the agricultural runoff.

THE COURT: Well, let's find out. That's all I can
say.
BY MR. GALVANI:

Q. Specifically, are you familiar with her report entitled
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6 "Historical Contamination in the Southern California Bight,"”

7 prepared for NOAA in 19987

8 A. No.

9 Q. Are you aware that she wrote currently "Agricultural
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Runoft and Airborne Transport" --
THE COURT: No, counsel. He is not familiar with
it. Let's not do that, Mr. Galvani.
It's an old trial technique that is not countenanced
in this courtroom.
MR. GALVANI: Sorry, Your Honor.
BY MR. GALVANI:
Q. Now, when you did your deep ocean study, you found a
variety of dumpsites out in the Palos Verdes Shelf area, didn't

you?

A. We were only aware of the two: Dumpsite 1 and Dumpsite 2.

Q. Are you aware of the L.A. 2 Dumpsite?

A. Yes, sir. This study had nothing to do with the L.A. 2 or
the L.A. 5 Dumpsites.

Q. And where is the L.A. 2 Dumpsite?

A. 1It's in there somewhere. I'm not an expert on that.
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I know it's deep, though. It is used by the Navy a

lot. That's all I know.
Q. It's used by the Navy?

Now, you referred to the "fingerprinting” in some
respect. Would you describe what you meant by that.
A. The general ratio for Palos Verdes-related sediments or
contaminants and sediments is maybe about Sto 1 or 10 to 1 of
DDT to PCBs. And out in the dumpsites, we did not see that
characteristic ratio.

So we felt that was an indication -- that lack of PCP
presence in the deep water sediments was an indication to us
that it was more -- if you will, more purified DDT.
Q. Are you familiar with the work of Thomas Meichtry for the
State Department of Food and Agriculture?
A. No, sir.

MR. GALVANI: Thave no further questions.

THE COURT: Any redirect?

MR. SPECTOR: Your Honor, I only have housekeeping.

REDIRECT EXAMINATION
BY MR. SPECTOR:

Q. Mr. Chartrand, did you submit a declaration setting forth
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22 your direct testimony?
23 A. Yes, sir.
24 Q. Did you also submit an errata sheet?

25 A, 1did

219

1 Q. Could you look at the very beginning of your binder, sir.
2 A. (Witness so complies.)

3 Q. Does that appear to be a true and correct copy of your

4 declaration?

5 A. Yes, sir, it does.

6 MR. SPECTOR: Your Honor, plaintiffs would like to

7 move the declaration of Allan Chartrand and the exhibits cited
8 there into evidence.

9 THE COURT: Any objection?

10 MR. GALVANI: No, Your Honor.

11 THE COURT: The direct testimony that I have does not

12 contain an errata sheet.
13 MR. SPECTOR: 1Ibelieve, Your Honor, it was filed
14 earlier today. We will make sure you will get a correct copy

15 ofit.
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THE COURT: In evidence.

Are you through with Mr. Chartrand?

You may step down.

Call your next witness.

MR. SPECTOR: Your Honor, earlier today at the
beginning of these proceedings, Mr. Mc Nulty mentioned that we
had a number of expert witnesses whose testimony we would
proffer in light of them having been stricken by his court
earlier.

We have reached the appropriate time for the first

220

one of those witnesses, a Mr. Gary Amendola, who is an
environmental consultant who calculated DDT -- the amount of
DDT released from the Montrose plant to the sewers, as well as
the amount of DDT that was passed through the sewer treatment
plant and to the outfall.

From the plant to the sewers, he calculated a figure
of 1500 to 2100 tons of DDT from the period 1947 to 1982. From

the sewer treatment plant to the outfall, he established a
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9 figure of 872, 1,220 tons of DDT, which of course is consistent
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1

with this court's earlier finding of fact, that at least some
of the DDT discharged by Montrose into the sewers went on to
the Palos Verdes Shelf.

At this time, 1 would like to call Mr. Gary Amendola
as a witness.

MR. GALVANI: Your Honor, I object to this process.
These are just offers of proof of stricken witnesses.

THE COURT: The objection is sustained.

MR. SPECTOR: Should we present you with the written
declaration, Your Honor?

THE COURT: No. If Thave a -- well, if you want to
do that as an offer of proof for whatever results from this
lawsuit, you may do so. Ican't stop you from doing that.

MR. GALVANI: Your Honor, I assume those offers would
just be into the record.

THE COURT: That's all.
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MR. SPECTOR: At this time, we would like to place

2 the declaration -- proffer of testimony of Mr. Gary Amendola
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into the record with the exhibits cited there.
THE COURT: Yes. It's filed separately. And it will
be an exhibit next in order for identification purposes only,
for an offer of proof only.
Call your next witness.
MR. O'ROURKE: Your Honor, thematically, we are
drawing to the close of the part of the case that's about the
plant and releases to the ocean. And before moving on to a new
part of the case about what's in -- the environmental effects
in the ocean, we have additional exhibits to move in. There's
about 50 of them.
I can argue them one at a time. I can move them in.
I'have prepared a binder with each exhibit in it with a chart
on the top with the exhibit numbers, the defendants’ objections
and our response.
I just don't know how you want to handle that.
THE COURT: Do the binder all at once. No problem.
MR. GALVANI: Your Honor, we haven't seen this binder
before, so I don't know what's coming.
THE COURT: Okay. We'll just hold the ruling until
tomorrow morning.
MR. O'ROURKE: Thank you, Your Honor.

And the plaintiffs call Dr. Homa Lee to the stand.
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MR. GALVANI: Your Honor, could -- before you do
that, could I just say with respect to these documents that are
coming in in a block like that, I think there ought to be some
explanation by the plaintiffs as to what is the relevance of
these different documents. Why are they offering them? For
what purpose?

THE COURT: Well, they said they have your objections
to them, so evidently you have seen them. If you have
objections, we'll look at those.

MR. OROURKE: I can also explain that they relate to
the plant operations and the discharges to the sewer system and
the local environment. They are generally ancient documents or
admissions by the defendants. That's why we don't need a
witness to get them in.

THE COURT: All right.

MR. KUSHNER: Your Honor, I would like to reintroduce
myself. My name is Adam Kushner. I'm senior counsel for the

United States Department of Justice.
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Our next witness will be Homa Lee.

THE CLERK: Would you step forward.

Would you raise your right hand.

HOMA LEE, PLAINTIFFS' WITNESS, SWORN
THE WITNESS: Yes.

THE CLERK: Please be seated.

For the record, sir, would you please state your full
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name and spell your last name.

THE WITNESS: Homa Jeff Lee, L-e-e.

DIRECT EXAMINATION

BY MR. KUSHNER:

Q.

>R R

Dr. Lee, by whom are you currently employed?

I'm employed by the United States Geological Survey.
How long have you been employed there?

21 years.

And your position?

10 A. T'm aresearch civil engineer.

11 Q. Can you describe what you do at the USGS?

12 A. Tmanage and conduct research dealing with sea floor slope
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stability and marine sedimentology.

Q. What is "sedimentology"?

A. "Sedimentology" is the study of how sedimentary bodies are
formed and how they change with time.

Q. And as part of your research with USGS, have you
undertaken investigations of sea floor sediments?

A. Yes, I have.

Q. On how many occasions have you performed or supervised the
performance of sediment sea floor sampling?

A. Atleast 20.

Q. Dr. Lee, at one point in time, were you invited to

participate in an investigation of the conditions of the

sediment on the Palos Verdes Shelf and margin?

224

Yes, I was.
In fact, did you participate in such an investigation?
Yes, I did.

Dr. Lee, what was the purpose of that investigation?

A

The purpose of the investigation was to investigate the
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6 distribution and character of effluent-affected sediment on the

7 Palos Verdes margin and investigate its fate.

8 Q. And why were you asked to do that, sir?

9 A. There was historical information available that indicated

10 the sediment was contaminated with DDT and PCBs.

1T Q. And what were you asked to determine in particular, if you
12 recall?

13 A. Twas asked to determine whether or not the sediment

14 contained these constituents and where the constituents were

15 located and what was their general distribution on the margin.
16 Q. Dr. Lee, can you please describe for the court in a

17 general fashion what was involved in your investigation of the
18 Palos Verdes margin.

19 A. It was a multi-step process that included an initial stage

20 during which we determined the geometry of the deposits, using
21 the remote sensing acoustics. This was followed by sea floor
22 sampling.

23 The samples were analyzed for sedimentological,

24 physical and geochemical properties. The results were obtained

25 and synthesized to form conclusions.
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Q. And what role specifically did you play in that
investigation?

A. Tcoordinated the work of my colleagues. Iled the
venture to obtain samples of the sea bed. T assessed

historical information and I synthesized results to determine

the distribution character of the sediment.
Q. Dr. Lee, did you prepare direct written testimony
regarding the work that you did and opinions that you reached
in connection with your investigation of the Palos Verdes
margin?
A. Yes, Idid.
Q. Let me direct your attention, if I could, sir, to a copy
of your testimony.
We will provide copies to Your Honor as well.
Would you take a moment and review this document,
sir.
Is this the testimony that you prepared?
A. Yes, itis.
Q. Does it bear your signature?
A. Yes, it does.
Q. What is the subject matter of your testimony?
A. The subject matter of my testimony is the distribution
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23 character of effluent-affected marine cells on the Palos Verdes
24 margin.

25 Q. Dr. Lee, are your qualifications necessary to perform the

226

1 1investigation set forth in your direct testimony?

2 A. Yes, theyare.

3 Q. Dr. Lee, would you like to change any opinions or

4 statements that you currently have in that testimony at this

5 time?

6 A. No, I would not.

7 MR. KUSHNER: Your Honor, at this time, the United
8 States and State of California would request that the court

9 recognize Dr. Lee as an expert in the field of the distribution
10 and character of marine sediments.

11 THE COURT: Go ahead.

12 BY MR. KUSHNER:

13 Q. Dr. Lee, based on the work you performed in connection
14 with your investigation of the Palos Verdes margin sediments

15 and your experience in assessing the distribution and character
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of such sediments, have you developed opinions regarding the
distribution and character of the effluent-affected sediment on
the Palos Verdes margin?
A. Yes, I have.
Q. Could you please describe for the court what those
opinions are, Sir.
A. Yes. We formed a number of opinions. I have formed a
number of opinions.

I have determined that the effluent-affected

marine -- there is a lens of sediment that is affected by

227

effluent and it covers much of the Palos Verdes margin. The
volume of this deposit is in excess of 9,000,000 cubic meters
and 1t covers an area in excess of 40 square kilometers.
Virtually the entire deposit is contaminated with DDT
and its by-products. There is a surface footprint that
contains high levels of DDE and DDT, all within the upper few
centimeters of the sea bed.
Concentration levels in 1995 exceeded 15 parts per

million, according from data LACSD. And according to our own
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study, there are -- there is an area in which contamination
levels exceed 5 parts per million that is about 12 square
kilometers.

There are peak concentrations in excess of 200 parts
per million, according to 1993 LACSD data and also according to
our 1992 survey.

There is a total -- we have determined the inventory
of the deposit, which is the total mass of DDE within the
effluent-affected deposit, and according to our study, the
inventory of total DDT is about 100 cubic -- I'm sorry -- 100
metric tons.
Q. Dr. Lee, does the deposit have a particular orientation on
the Palos Verdes margin?
A. The deposit tends to extend towards the northwest from the
White's Point outfall in accordance with the direction of the

dominant currents.

228

1 Q. Dr. Lee, let me direct your attention if I could, sir, to

2 a demonstrative exhibit that has been numbered 28. Mr. Lipps
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will place that on the stand for you.

Would you please describe the general layout of the
Palos Verdes margin for the court, please.
A. Yes. The visual that you see here combines onshore
topography with offshore bay symmetry (ph} acquired using
multi-beam techniques. You can see the Palos Verdes hills and
the Palos Verdes peninsula.

Immediately to the south of the Palos Verdes hills is
a several mile wide shelf that we call the Palos Verdes Shelf.
It's about 10 miles or so long. And seaward of the Palos
Verdes Shelf is the what we call the Palos Verdes Slope, which
extends down to the far San Pedro basin.

The image which you see before you has a vertical
exaggeration of about 20, which makes the features appear more
pronounced than they would actually be.

Q. Thank you, Doctor.

A. Excuse me. I would like to show the -- the White's Point
outfall extends out to about a 200 foot water depth on the
Palos Verdes Shelf.

Q. Is this the area at which you collected samples as part of
your 1992 investigation of Palos Verdes margin?

A. Yes.

Q. Iflcould, Dr. Lee, I would like to direct your attention
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to Plaintiffs' Exhibit 3102, Appendix H.

Your Honor, Plaintiffs’' Exhibit 3102 is quite

extensive. It's three volumes. We are going to provide you

both with the notebooks, but we prepared excerpts to facilitate

the review and to expedite the -- the notebooks happen to have
color copies of some of these things, but --

I believe the page is actually in Volume 11, sir.

Dr. Lee, what is this document?

A. This document is Appendix H to the report I prepared on
the distribution character of the sediment. It includes the
result of the geotechnical analyses that were conducted by the
firm Arthur D. Little and validated by the firm EcoChem.

Q. You have said "geotechnical analyses"?

A. 1did geochemical analyses. Excuse me.

Q. This is the laboratory analytical results of sediment
samples that you obtained?

A. Yes.

Q. Dr. Lee, is it your understanding that this appendix

contains all the sediment chemistries performed on the cores
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9

10

you collected during the Palos Verdes investigation and that
you summarized in your report in which you reached the
conclusions that you just stated for the court?
A. Yes.

MR. KUSHNER: Your Honor, at this point in time we

would request that Plaintiffs' Exhibit 3012, Appendix H, be

230

admitted into evidence.
THE COURT: Any objection?
MR. LYTZ: No objection.
THE COURT: 3012, Appendix H, should be in evidence.
(Joint Exhibit 3102, Appendix H received.)
BY MR. KUSHNER:
Q. Dr. Lee, I would also like to direct you if I could to
Plaintiffs’ Exhibit 3012, the main report, and specifically
tables 2, 5 and 7.

The main report is the very first tab, Your Honor, of

11 the very first volume of the document. And we have prepared to

12 facilitate your review excerpts of that.
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THE COURT: All right.
We will take a short recess. Five minutes.
(Recess taken.)
BY MR. KUSHNER:
Q. Dr. Lee, I have directed your attention to tables 2, 5 and
7 of Plaintiffs’ Exhibit 3012.
Do you have those in front of you, sir?
Yes, 1do.

Did you prepare those tables?

> o P

Yes, I did.
Q. Could you describe for the court generally what those
tables include.

A. These are tables taken from my expert report that

231

summarize the geochemical data that we obtained from our core
samples from the Palos Verdes margin.

Table 2 includes the core station locations. Table 5
includes the data that we obtained on DDT and its by-product,
its dominant by-product p,p'-DDT and other quantities.

And table 7 includes the information we used to
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7 calculate the mass per unit area of p,p'-DDE at our coring

8 stations as well as mass per unit area and other quantities.

9 Q. Isthe information contained in these tables, Dr. Lee,
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derived from the data that was collected by you with your
colleagues as part of the Palos Verdes margin investigation?
A. Yes.

MR. KUSHNER: Your Honor, at this time the United
States and the State of California would request that tables 2,
5 and 7 be admitted into evidence.

THE COURT: Any objection?

MR. LYTZ: No objection, Your Honor.

THE COURT: 2, 5 and 7 in evidence.

(Joint Exhibit 3012, Tables 2, 5 and 7 received.)
BY MR. KUSHNER:
Q. Dr. Lee, can you describe for court what analyses you
performed using the sediment chemistry data that you obtained
from Arthur D. Little that is described in both Appendix -- or
that is set forth in Appendix H and tables 2, 5 and 7.

A. Yes, I can. After we received the information from

232
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